
I - YBO}l,HH H METO}l,OJIOIIIKH llPHCTYll 

1. llPE}l,MET HCTPAJKHBAJ:I)A H «bOPMYJIHCAIhE llPOIiJIEMA 
HCTPAJKHBAIhA 

TeopenpIapH - MeTO)lOn03H cy YTBp)lHnH H npmmaTHnH )laje CaMHM H36opOM H 

<pOPMYnHCalheM TeMe Ben Ha'IenHO O)lpefjeH npe)lMeT pa)la H <popMynHcaH npo6neMI. 

ITpHXBaTajynH TaKaB CTaB H CXBaTalhe YTBP)lHnH CMO )la je npe)lMeT OBor pa)la npaBO 
Ha cno6o.uy H 6e36je)lHOCT H3 'IflaHa 5 EBponcKe KOHBeHu,Hje 3a 3aWTHry JbY)lCKHX

2
npasa H OCHOBHHX cno6o)la , H TO Y KOHTeKcry npaKce YCTaBHor cy)la DOCHe H 

Xepu,erOBHHe3 H EBponCKor cy)la 3a JbY)lCKa npaBa
4
. Kao lIITO je n03HaTO, nHTalhHMa 

cno6o)le H 6e36je)lHOCTH, a HapO'IHTO cno6o)le 'IOBjeKa, 6aBHnH cy ce MHorH 
5

<pHn030<pH, TeOpeTH'IapH H HaY'IHHu,H, Kao H npaKTH'IapH. O)lrOBOp Ha nHTalhe 0 

Cn060)lH oCBjeTJbaBa H onpeJIjeJbyje )laJDy CY)l6HHY KacHHjHx nOKyrnaja aHaflH3e H 

MOpaflHe oujeHe JbY)lCKOr JIjenoBalha, YTeMeJbyje CXBaTalhe 0 OCHOBH JbY)lCKe 
O)lroBOPHOCTH, Harpa)le H Ka3He, CTBapa HaM ocjenaje )lY:>KHOCTH HnH HaBO)lH )la ce 

ocjenaMo HeBe3aHH 6Hno KaKBHM npaBHnHMa HnH 063HpHMa npeMa )lpyrHM, HaBO)lH 
Hac )la ce KajeMo 3a nO'IHlheHa )lena, )la O)l6au,yjeMo Kajalhe Kao HeOnpaB)laHO H 

3aCHOBaHO Ha HnY3HjH.
6 

Cno6o)la ce MO)l{e nOCMaTpaTH ca <pHn030<pCKe Ta'IKe 
rne)lHIIITa, ca nOnHTH'IKOr acneKTa, ca npaBHor, eKOHOMCKor H MHorHX )lPyrHX

7acneKaTa H HaYKa Koje je onpeJIjeJbyjy Ha CBOj Ha'IHH. "Cno6o)la - OCHOBHO CBOjCTBO 

.oY)lCKe enHCTeHu,Hje je OCHOBHa JbY)lCKa BpHje)lHOCT. Cno6o)la 'IOBjeKa je
8

HenpHKOCHOBeHa".

flHTalheM cno6o)le HapO'IHTO cy ce 6aBHnH Xeren H KaHT. Je)laH O)l HajBenHX 

mcnHnau,a EMaHYen KaHT je y CBOjHM pa)lOBHMa 'IeCTO rOBopHO 0 Cn060)lH 'IOBjeKa, 

1JIYKHIi, ,D,p Pa,D,OMHp: MeTO,D,OJlOrHja "paBa, Ca6paHa .ujeJla, Beorpa,D" 1977, cTP. 44-45. 
2 Y .!laJhfbeM TeKcry: EKJbfl. 
oY ,D,aJhfbeM TeKcry: YCTaBHH CY,D,. 

~ Y .!laJhfbeM TeKcry: ECJbfl. 

5 TeK ce ijOH JIOK MO)l(e cMaTPaTH 3aqeTHHKOM nOHMafba JbY,D,CKHX npaBa, KaKBHX HX MH ,D,aHaC 


nocMaTPaMo. OH je TBP.llHO ,D,a CBaKH qOBjeK HMa "paBO Ha )l(HBOT, CJlo6o,D,y H HMOBHHY. Te H,D,eje cY 
- UJIe 6a3HpaHe Ha H,D,ejH paUHOHaJIHHx,je,D,HaKHX JbY,D,H H np"pO,D,HHX npaBa ,D,aTHX O,D, Bora. BJla,D,e Koje 
) lI:pwHJle Ta npaBa, ry6HJ1e cY J1erHTHMHTeT npaBa Ha BJla,D,afbe. JIoKoBe H,D,eje H npHHUHnH MOry ce 

_ aTPaTH nOKpeTaqeM peBonyUHja Koje cY cJlHje,D,HJIe Y cJbe,D,elieM BHjeKY. ,l(o,D,ywe, cpopMaJIHOnpaBHo 
e CBe noqeJlO YCBajafbeM BeJlHKe nOBeJbe 0 cJl060,D,aMa EHrnecKe (Magna Charta Libertatum) 1215 . 
"tl.llfHe. MeI)YTHM, neqaT caBpeMeHoM KOHuenry JbY,D,CKHX npaBa ,D,aJIe cY ,l(eKJIapaUHja 0 He3aBHCHOCTH 

A,l( O,D, 1776, rO,D,HHe, Kao H ,l(eKJIapaUHje 0 npaBHMa qOBjeKa H rpal)aHHHa O.!l 1789. rO,D,HHe (H3 
aHuycKe peBonyuHje), Koja je npOKJIaMOBaJIa nocryJlaTe cno6ooe, jeOHGKOCmU u 6pamcm6a, Te 
UHPaJIe JbY,D,CKHM npaBHMa HHTepHaUHOHaJIHY .!lHMeH3Hjy (,D,a ce THqy CBHX - erga omnes). 

06je.!lHWlKa HaUHOHaJIHa cKynwTHHa je y cppaHuycKoj peBoJlYUHjH npornacHJla npaBa qOBjeKa Koja 
.' YKJb)"IlffiaJIa CJl06o,D,y O,D, CaMOBOJbHOr xanwefba, npeTnOCTaBKY HeBHHOCTH H CJlo6o,D,Y H3pa)l(aBafba 

BjepoHcnoBHjecTH. <DpaHuycKa peBoJlyuHja je HHCnHpHCaJIa TOMaca flejHa ,D,a CPOpMYJlHWe cBoje 
. j e YHHBep3aJIHHX JbY,D,CKHX npaBa, Koje cY ce KOpHCTHJle Y PMHKaJIHHM pecpopMaMa Tora ,D,06a. 

f!ejR je TBp,D,HO ,D,a cY npaBa qOBjeKa OCHOBa cTaTyca JbY,D,CKHX 6Hlia. OnwHpHHje l1aYHoBHIi, ,D,p 
ooaH: MeI)YHap0,D,Ha JbY,D,CKa npaBa - nojaM H npHpO,D,a, "l1paBHH )l(HBOT", BeorpM, 6poj 12/06, cTP. 

_ 9-299. 
~ , tH.Jl)'THHOBHIi, CJl060,D,aH: <DHJl030CPCKO O,D,pel)lffiafbe cJlo6o,D,e, Beorpa,D" 1978, cTP. 1. 

bOjf\lUIOBHIi - l1eTPoBHIi, Mp rOp,D,aHa: l10jaM cJlo6o,D,e H fbeHa KplffiWlHonpaBHa 3aWTHTa, 
-Jl HH )l(HBOT", Beorpa,D" 6poj 9/06, cTP. 758. 

~rrpaBHa eHUHKJlOne.!lHja", ,D,Pyra KfbHra, "CaBpeMeHa a,D,MHHHCTPaUHja", Beorpa,D" 1985, CTP. 19. 
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If TO 0 OHOj Cno60,lUf KOjy CSOjHM 3.llpaSHM Pa3YMOM MO)l(e ynoTpHje6HTH qOsjeK y 
CSHM .llHjenosHMa jasHor )l(HSOTa.. Xeren je rOSOpHO 0 Cn060.llH qOsjeKa KaO 

npHpO.llHOM npasy II lherOSOM .llaJI,eM O.llpeijelhY KaO je.llHaKOCTH npe.ll 3aKOHOM. 3a 
Pycoa H KaHTa cno6o.lla CSHX je HeMoryoa, na je 3aTO HY)I(aH 3aKOH KOjH Tpe6a 
OrpaHIfqHTH 06HM cno6o.lle .lla 6H rapaHTOSaO csoje HCnyIhelhe. npeMa Pycoy H 

X ereny, ynpaso je .llp)l(aSa Ta Koja nyTeM 3aKOHa (H MeXaHH3MHMa npHHY.lle) 

npe.llCTaSJba rapaHT cno6o.lle qOsjeKa - noje.llHHl.(a H oCTsapyje H.llej y 0 OrpaHHqelhY 
CJlo6o.lle CSHX 3apa.ll cno6o.lle CSHX. Ho, KaKO Ka)l(e aMepHqKH <pHJ1030<p MajKJI 

BOnllep, "MOO mTHTeOH HaC O.ll THpaHHje, H caM a nocTaje THpaHCKa". <I>narpaHTHa 
Kpmelha OCHOSHHX JbY.llCKHX npasa H cno6o.lla, noce6Ho TOKOM ):(pyror csjeTcKor paTa 

Ha esponcKoM TJ1Y, nOKa3ana cy .llp)l(asy CymTHHCKH Hecnoco6HoM .lla HX o6e36Hje.llH 
It e<pHKacHo 3amTHTH. nO.llH3alhe THX YHHsep3anHHX npasa Ha HHSO 

\leijYHapO.llHOnpaSHHX CTaH.llap.lla nyTeM OnmTe .lleKJIapallHje 0 JbY.llCKHM npasHMa
9

Y H-a H3 1948. rO.llHHe H noce6Ho EKJ1n H3 1950. rO.llHHe CTSOpHJ1a cy H KpeHpana 
Ha,llHallHOHaJIHe HHcTpYMeHTe rapaHTa THX OCHOSHHX npasa H 3amTHTe, 3aCHosaHe Ha 

.106POSOJbHOj npHBp)l(eHOCTH .llp)l(aSa-noTnHcHHlla. OCHHSalbe CasjeTa Espone 1949. 
rO.llHHe, qHja je 44 - Ta qnaHHlla 2002. rO.llHHe nOCTana H nocHa H XepllerosHHa, 

CJ1Hje.llHJ10 je .uyx jaqalhe .lleMOKpaTHje, JbY.llCKHX npasa H sna.llaSHHe npasa, mTO je 

nOCTaSJbeHO Kao OCHOSHH llHJb ose HajcTapHje naHesponcKe opraHH3allHje THMe cy 
o.:ropaHa H npoMosHcalhe OSHX OCHOSHHX spHje.llHOCTH nOCTanH He caMO YHYTpamlha 

:Tsap y HHrepeHllHjH BJIa,lla, Hero H nO.llHjeJbeHa KoneKTHSHa O.llrOSOpHOCT .llp)l(asa 

"i. aHllUa. ):(p)l(ase qnaHHlle CasjeTa Espone 6poje npeKo 800 MHnHOHa JbY.llH H CSH cy 

06yxBaneHH jYPHC.llltKllHjOM EsponcKor cY.lla 3a JbY.llCKa npasa H nose3aHH TpajHoM 
Ha.Jrpa.lllhOM 3aje.llHHqKOr eBponcKor HaCJbeija nOnHTIfqKHX Tpa.llHllHja, H.lleana, 

nooo.lle H Sna.llaSHHe npasa. Y Ty cspxy, .llOHHjeTa je H EsponcKa KOHBeHllHja 3a 
JamTHry JbY.llCKHX npasa H OCHOSHHX cno6o.lla Koja, Kao Sa)l(aH HHCTpYMeHT 

\leijYHapO.llHOr npaBa KojHMa ce mTHTe HH.lllfBH.uyanHa npasa, npe.llCTaBJba 
-ase3yjyoH aKT 3a cse qnaHHlle CasjeTa EBpone. OHa He caMO .lla npOKJIaMYje 

OCHosHa JbY.llCKa npaBa, Hero H KpeHpa noce6aH CY.llCKH MexaHH3aM 3amTHTe 
~ e.uHHcTseH y cSHjeTY, KojH OMoryoyje noje.llHHllHMa nO.llHOmelhe npe.llCTaBKe npoTHs 
.:Ip)I(ase, YKonHKo MOry nOTBp.llHTH .lla cy :>KpTse nOBpe.lle HeKHX O.ll npasa 
-apaHTosaHHx KOHseHllHjOM. HaKO cy npecY.lle ECJbn o6ase3yjyoe caMO y O.llHOCY Ha 

.:piKasy Koja je y .llaTOM npe.llMeTY o.llrOsOpHa cTpaHa, 3Haqaj npecY.lla cY.lla qeCTO 
"IpeSa3Ma3H .llp)l(aSHe rpaHHlle H YTHqe Ha 3aKOHO.llascTSO H CY.llCKY npaKcy H .llpyrHx 

iKasa nOTnHCHHlla KOHBeH.IJ.Hje. ECJbn OqeKyje .lla npHHllHnH Koje cY.ll YTSP.llH y 
- 1L10 KOjOj csojoj npeCY.llH 6y.llY npHMjelheHH H y CBHM .llp)l(aSaMa yrosopHHllaMa.10 

Jom je ):(eKJIapallHja 0 npasHMa qOsjeKa H rpaijaHHHa <I>paHUYCKe H3 1789. 
- ).lIme y qnaHY 2 YTBp.llMa cno6o.uy H CHrypHOCT Kao npHpO.llHa H HeoryijHsa npasa 
~ ajeKa, a Y qnaHY 7 nponHcaHe cy npolle.uypanHe rapaHllHje O.ll CaMOSOJbHOr H 

- Y CBOjoj npeaM6YJUf OBa KOHBeHuHja ce n03HBa ynpaBo Ha OnwTY lleKJlapauHjy ° JbYllCKHM 
liMa H3 1948. rOllHHe, HacTOjeliH lla ynpaBo nyreM e!f>HKacHor MexaHH3Ma 3aWTHTe o6e36HjellH 

ff'lHO H .DjeJlOTBOpHO oCTBapHBalbe JbYllCKHX npaBa H cJlo6011a npOKJlaMOBaHHx y OnwToj 
_ lapauHjH 0 JbYllCKHM npaBHMa H3 1948. rOllHHe. 

BIUH Dutertre, Gilles: lhBOllH H3 cYllcKe npaKce, EBponcKH CYll 3a JbYllcKa rrpaBa, ITy6J1HKauHja 
Eapone, CapajeBo, 2002, crp. 23. 
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ap6H'rpapHOr IUfllIelba cn060,lle". 
OnliiTa ,lleKJ1apaUHja 0 JbY,llCKHM npaBHMa YH-a H3 1948. rO,llHHe Y 'IJ1aHY 3 

YTBpljyje,lla "CBaKO HMa npaBO Ha )l{HBOT, cn060.uy H 6e36je,llHOCT nlf1IHOCTH", a Y 
'IJ1aHY 9 ,lla "HHKO He cMHje 6HTH npOH3BOJbHO nHllIeH cn060,lle, npHTBopeH HnH 
npoTjepaH" . 

qnaH 9 MeljYHapO,llHOr naKTa 0 rpaljaHCKHM H nOnHTHqKHM npaBHMa YH-a H3 
1966. rO,llHHe, KOjH npOKJ1aMyje npaBo Ha cn060.uy H CHrypHOCT, noce6Ho je 3HaqajaH, 
jep je nocn~Ho Kao OCHOB npHflHKOM KpeHpalba 'IJ1aHa 5 EmIT, a HCTO npaBo 
3allITHneHo je H 'IJ1aHOM 7 AMepH'IKe KOHBeHUHje 0 JbY,llCKHM npaBHMa. 

Y IToBeJbH OCHOBHHX npasa EBponcKe YHHje H3 2000. rO,llHHe, Y 'IJ1aHY 6 maBe 
2, Koja ce O,llHOCH Ha cn060,lle, ,lleqmHHcaHo je npaBO Ha cn060,llY H CHryPHOCT. OCHM 
Tora, H O,llpeljeHH 6poj pe30nYUHja, ,lleKJ1apaUHja, npenopYKa H npasHfla YCBojeHHx O,ll 
cTPaHe opraHa Yje,llHlbeHHX HaUHja, CaBjeTa EBpone H EsponcKe YHHje 6aBHo ce 
nHTalbHMa Koja 06paljyje 'IJ1aH 5 EsponcKe KOHBeHUHje 3a 3allITHry JbY,llCKHX npaBa H 
OCHOBHHX cn060,lla. TaKo je reHepaflHa cKyrrllITHHa Yje,llHlbeHHX HaUHja YCBojHfla: 
3aje,llHH'IKe npHHUHne 3allITHTe CBHX nHua nO,llBprHYTHX 6HflO KOjOj ¢OPMH 
3a.up)f(aBalba HflH xanllIelba, YCBojeHe pe30nYUHjoM 431173 O,ll 9. ,lleueM6pa 1988. 
ro)1HHe; ITpaBHna Yje,llHlbeHHx HaUHja 3a 3allITHry MaflOJbeTHHKa nHllIeHHX cn060,lle, 
YCBojeHa pe30nYUHjoM 451113 O,ll 14. ,lleueM6pa 1990. rO,llHHe; MHHHMaflHa npaBHfla 
Yje)1HlbeHHX HaUHja 3a H3pa.uy Mjepa Koje ce O)1Hoce Ha nHllIelbe cn060)1e (ToKHjcKa 
'!paBHfla) ycsojeHa pe30nYUHjoM 451110 O,ll 14. ,lleueM6pa 1990. ro,llHHe; ,lJ.eKJ1apaUHjy 
" 3allITHTH CBHX nHua npoTHB HeCpa3MjepHe yrroTPe6e CHne, YCBojeHa pe30nYUHjoM 
7/133 O,ll 18. ,lleueM6pa 1992. rO,llHHe HT,ll. KOMHcHja 3a JbY,llCKa npaBa BHcoKor 

'oMecapHjaTa YH-a 3a JbY,llCKa npaBa ,llOHHjena je Pe30nYUHjy 0 HeCpa3MjepHoj 
TIOTPe6H CHne HnH npOH3S0JbHOCTH (pe30nYUHja 2005/27 O,ll 20. anpHna 2005. 

ro.uHHe), Pe30nYUHjy 0 npOH3S0JbHOM 3a,llp)l{aBalbY (pe30nYUHja 2005128 O,ll 20. 
anpHfla 2005. ro,llHHe) HT,ll. KOMHTeT MHHHcTapa CasjeTa EBpone YCBOjHO je 
n penoPYKY 0 MjepaMa 3a,llp)l{aBalba nO,llHOCHOua 3axTjesa 3a a3Hfl (npenopYKa Rec. 
2003) 5, YCBojeHa 16. anpHfla 2003. rO,llHHe), ITpenopYKY Koja ce O,llHOCH Ha 

. ' nOBHO nYUITalbe Ha cn060,llY (npenoPYKa Rec. (2003) 22, YCBojeHa 24. cemeM6pa 
2003. rO,llHHe), ITpenopYKY Koja ce O,llHOCH Ha yrrpaBJbalbe neHHTeHUHjapHHM 
.' TaHOBaMa 3a 3aTBopeHHKe ocyljeHe Ha ,llO)l{HSOTHH 3aTBop H ,llpyre 3a,llp)l{aHe Y 
_. OM nepHO.uy (npenopYKa Rec. (2003) 23, YCBojeHa 9. oKT06pa 2003 .rO,llHHe), 

.JTOBOP Ha ITpenopYKY 1656 (2004) napnaMeHTapHe cKyrrllITHHe 0 cHTyaUHjH Y 
TBOpHMa H npHTBopHMa Y EBponH O,ll 9. jYHa 2004. ro,llHHe HT,ll. napnaMeHTapHa 
"yTIIIITHHa YCBojHfla je, H3Meljy OCTaflOr, Pe30nYUHjy 690 (l979) Koja ce O,llHOCH Ha 

]eKJ1apaUHjy 0 nonHUHjH; ITpenopYKY 1656 (2004) 0 cHryaUHjH Y 3aTBopHMa H 
'1lHTBopHMa Y EBponH O,ll 27. anpw.na 2004. ro,llHHe; ITpenoPYKY 1719 (2005) H 

e30JIYUHjy 1463 (2005) 0 HeCpa3MjepHoj yrrOTPe6H CHfle O,ll 3. oKT06pa 2005. 
-O.lHHe. Haj3a,ll, EBponcKa YHHja je YCBojHfla, nope,ll OCTaflOr, CaonliiTelbe KOMHcHje 

y ajaMHoM npH3HaBalbY KOHaQHHX o,llnYKa Y KPHBHQHHM npe,llMeTHMa, COM (2000) 
- 5 0)1 26. jyna 2000. ro,llHHe; ITporpaM Mjepa 3a 06e36jeljelbe npHHUHna YJajaMHor 

··HHje.llaH 'lOBjeK He MO)l(e 6HHI onTY)I(eH, yxanllieH HH 3a)lp)l(aH, OCffM y CJTyqajeBl1Ma O.llpeijeHI1M 

OHOM H npeMa nOCTYnKY KOjH je OH nponHcao. OHH KOjH nO.llCnf'lj', y6p3asajy, H3Bpiliasajy HJTH 
oryllaBajy .Ila ce H3spwe CaMOSOJbHe Hape.ll6e, Mopajy 6HHI Ka)lQbeHH, anH csaKH rpaijaHHH n03saH 

, npHBe.lleH Ha OCHOSY 3aKOHa, Mopa ce cMjeCTa nOKopHTH, fuerOBO O.llynHpafua CMaTpa ce 
HUOM·'. 
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npH3HaBalha Y KPHBHqHHM npe.n:MeTHMa, rry6JIHKaIUlja Joe 12 o.n: 15. jaH)'apa 200l. 
ro.IUHe H 3eJIeH)' KlhHry KOMHcHje 0 npou;e.n:ypaJIHHM rapaHIUljaMa 3a oC)'MlhJiqeHa 
.mua Y KPHBHqHHM npou;e.n:ypaMa Y EBponcKoj YHHjH, COM (2003) 75 o.n: 19. 

e6pyapa 2003. ro.n:HHe. 

yI360p TeMe H <popM)'JIHCalhe TeMe HCTJ)a)f(HBalha Tpajao je HellITO .n:y)f(H 
epHo.n:. nOJIa3Ha OCHOBa 6HO je rJI06aJIHH (llIHpH) HHTepec 3a HayqHy - TeopHjCKY 

06 aCT YCTaBHOCTH, 3aKOHHTOCTH, BJIa.n:aBHHe npaBa H npaBHe .n:p)f(aBe. Y OKBHPY TaKO 
fpOKor .n:Hjana30Ha HHTepeCOBalha, Tpe6aJIo je YTBp.n:HTH TaqaH, JIOrHqaH H 

'IpUXBaTJbHB Ha3HB TeMe, npH qeMY CMO ce PYKOBO.n:HJIH Beh n03HaTHM 
eTo.n:OJIOlliKHM npaBHJIHMa. 

TaKo YTBp~eH npe.n:MeT HCTpa)f(HBalha no.n:pa3)'MHjeBa l\ieJIOBHry o6pa.n:y 
: CTaBHonpaBHor no.n:pyqja, aJIH H HCTpa)f(HBalha H o6pa.n:y YCTaBHocy.n:CKe H 
~UBHqHOnpaBHe npaKce. 3allITHTa H KOHTpOJIa YCTaBHOCTH H 3aKOHHTOCTH je ~Ha 

:; CBaKOM, na H Haj.n:eMOKpaTcKHjeM .n:PYWTBY, jep Y CBHM CHCTeMHMa H .n:PYWTBHMa 
oCToje cy6jeKTH KOjH nOBpe~yjy, KpllIe H .n:erpa.n:Hpajy YCTaB H 3aKOHe. nOBpe.n:e 

. TaBa MOry 6HTH 6pojHe H Pa3HOBpCHe, Te je ~HO .n:a nocTOje o.n:roBapajyhH 
p raHH, npaBHH HHCTHTYTH H MeTO.n:e KojHMa ce .n:PYWTBO (.n:P)f(aBa) MO)f(e e<pHKaCHO 
.1lpOTCTaBHTH HOCHOU;HMa nOBpe.n:a H KpllIelhe YCTaBa H 3aKOHa. 

TeopHjcKH je 3aHHMJbHBO, a y npaKCH BeOMa 3HaqajHo KaKO ce H y KOjOj MjepH 
~BaTa H nOllIryje YCTaB H KaKO ce oCTBapyjy npaBa H cJIo6o.n:e Jby.n:H YTBp~eHe 

OM. AKO ce npHMjelhyje H nOllIryje YCTaB (H 3aKOH), cTBapajy ce YCJIOBH 3a 
HHqaH npaBHH nope.n:aK H CHCTeM, Tj. YKynHH .n:PYWTBeHH )f(HBOT Jby.n:H nocTaje 

• aB, CHrypaH H xapMOHHqaH, aJIH H 06paTHO. OqHrJIe.n:HO je .n:a je OCTBapHBalhe 
• CTIlBHOCTH H 3aKOHHTOCTH KJbyqHa npeTnOCTaBKa 3a H3rpa.n:lhY H nocTojalhe 

" .1OHHqHOr npaBHor nopeTKa H CHCTeMa. To 3HaqH .n:a je oCTBapHBalhe YCTaBHocTH 
'OHHTOCTH OCHOBa H3rpa.n:lhe H <PYHKU;HoHHcalha npaBHe .n:p)f(aBe H BJIa.n:aBHHe 

Ba. 

KOHCTHTYHCalheM .n:eMoKpaTcKHX ype~elha, <popMHpalheM Mo.n:epHHX 
JIaMeHaTa, HaCTaHKOM nporpecHBHHx nOJIHTHqKHX napTHja H cTpaHaKa, Kao H 
PrHqHH 3aXTjeBH 3a oCTBapHBalhe npaBa H cJIo6o.n:a rpa~aHa, YCJIOBHJIH cy 

_ .lJlO)f(HO <popMHpalhe aYTopHTaTHBHe HHcTHryIJ;Hje Koja he BpllIHTH KOHTpOJIy H 
TUry YCTaBHocTH H 3aKOHHTOCTH. Y nOqeTHoj <pa3H (HacTaHKoM rpa~aHcKor 

TBa) 6HJIa je je TO napJIaMeHTapHa KOHTpOJIa, 3aTHM pe.n:OBHa cy.n:CKa, na 
ITnqKOnpaBHa H, KOHaqHO (o.n: .n:Ba.n:eceTHX ro.n:HHa npOllIJIor BHjeKa) 

HOCy.n:CKa KOHTpOJIa H 3allITHTa - Kao .n:o ca.n:a Haj60JbH 06JIHK 3allITHTe H 
rpOJIe. 11 y bOCHH H Xepu;erOBHHH je npHXBaheHa H YCTaBOM bocHe H 

~ llerOBHHe H YCTaBHMa eHTHTeTa YTeMeJbeHa YCTaBHocy.n:cKa KOHTpOJIa YCTaBHocTH 
'OHHTOCTH, Koja ce OCTBapyje nyTeM YCTaBHHx cy.n:oBa. 

EBponcKa KOHBeHU;lfja 0 3allITHTH Jby.n:CKHX npaBa If OCHOBHHX cJIo6o.n:a H3 1950. 
cna.n:a Me~y HHcTp)'MeHTe KOjH cTBapajy H 06HJbe)f(aBajy eBponcKH npaBHH 

"""""""·np. Y bOCHH H Xepu;eroBHHlf ce OHa npHMjelhyje .n:HpeKTHO H HMa npHMaT Ha.n: 
12 0 " .1 OCTaJIHM 3aKOHHMa. Ba KOHBeHU;HJa Je, no cy.n:y MHorHX, Ha TeMeJbHMa 

1 . H y6je.n:JbHBHX pa3JIora, je.n:aH o.n: Haje<peKTHBHHjHX H HajopraHH30BaHHje 

B EocHe If XepueroBIfHe je t{]JaHOM 1IJ2 lJ.IfpeKTHo IfHKopnopIfpao EeBponcKY KOHBeHQlfjy 3a 
. . bYlJ.CKlfX npaBa Y lJ.oMallli npaBHIf CIfCTeM. 
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npMMjelbMBaHMX Meij)'HapO)lHMX yroBOpa. 13 qaK ce TBP)lM )la je OHa no CBOJOJ 
CBeYKynHoj e<peKTMBHOCTM y caMOM BpXy Meijy Meij)'HapO)lHMM yroBopMMa, 
HenOCpe)lHO M3a KOM)'HMTapHor npaBa, Koje CBOjy e<peKTMBHOCT nOHajBMllle, Ma)la He 
If MCKJhytUIBO, M y KOHaqHOM )lyryje EBponcKoM CY)ly npaB)le M CY)lY npBe 
JJHCTaHue. 14 TBP)lM ce )la je TaKaB MCXO)l M3HeHaijyjytm C 063MpOM Ha TO )la ce 
nojaBJhyje y, Ha )l(aJIOCT, jOlli YSMjeK TaKO )leJIMKaTHoj M nOJIMTMqKM ocjeTJhMBoj 

aTepMjM KaKBa je MaTepMja JhY)lCKMX npaBa. 3a )lpyre, oneT, TO M He 6M TPe6aJIo )la 
'IpelIcTaBJha noce6Ho M3HeHaijelbe, jep joj ce, Meijy lbMMa, )lajy noce6Ha npaBHa 
~BojcTBa. 15 U,MJh pa)la je aHaJIM3Mpalbe CMMCJIa M )lOMallIaja O)lrOBapajytmx HOpMM 
=:KJ1IT M YCTaBa EocHe M XepuerOBMHe, Te aHaJIM3Mpalbe )lp)l(alba M .njeJIOBalba 
, 'CTaBHHx BJIaCTM y EOCHM M XepuerOBMHM y O)lHOCY Ha lbMXOBY npMMjeHY, a, y TOM 
rrpo6JIeMCKOM KOHTeKcry, HapOqMTO, aHaJIM3a M oqjeHa .njeJIOBalba, nocTynalba M 
o 	 ITYIMBalha CBMX )lMjeJIOBa CY)lCKe BJIaCTM y EOCHM MXepuerOBMHM. 

Pa)lOM ne 6MTM MCTPa)l(eHM M 06YXBaneHM 6pOjHM npaBHM, nOJIMTMqKM, 
.IpiKaBHonpaBHM, opraHM3aUMOHM, npoueCHM M )lpyrM eJIeMeHTM KOjM ne M360pOM M 
"opMwlielbeM a)leKBaTHMX MeTO)la qMHMTM npelIMeT M ca)lp)l(aj OBor pa)la. 

2.lJ,HJbEBH HCTPAJKUBAIhA 

OnmTM UMJh CBaKor MCTPa)l(MBalha je CaJHalhe M (eBeHryaJIHO) paJpjellielhe 
'" or np06JIeMa, KOjM je <popMyJIMCaH npe)lMeTOM MCTPa)l(MBalha16 

• 06pa)la feMe 
aBO Ha CJI060)lY M 6e36je)lHOCT M3 qJ1aHa 5 EKJ1IT - npaKca YCTaBHor cy)la M 

.:. ~ .bIT" MMa 3a)laTaK )la oCTBapM HayqHM (onllITeTeopMjcKM) M npaKTMqHM 
paUMoHM) UMJh. 06a UMJha ne ce nocTMnM (ocTBapMTM): (1) aHaJIM30M npaBHor 

:'.eTI<a M npaBHor CMCTeMa EocHe M XepueroBMHe M eHTMTeTa; (2) aHaJIM30M M 
pljlmalheM e<pMKacHocTM YCTaBHocY)lCKe KOHTPOJIe M 3amTMTe - 6JIarOBpeMeHocT, 

.1'HOCT, npoBoijelbe o)lJlYKa y npaKcM M )lP; (3) aHaJIM30M YTMuaja rrpaBHMx 
KaTa nocTynKa M npecy)la ECJ1IT Ha npaBHM CMCTeM EocHe M XepueroBMHe M Pa.LI 
aBHOr cy)la. 

U,MJheBM MCTPa)l(MBalha Ben yseJIMKO npe)lO)lpeijyjy )lOK Kor HMBoa CaJHalba ne 
• 	 crpa)l(llBalheM )lOCTMnM, O)lHOCHO )la JIM ne ce 3aBpllIMTM caMO HayqHMM onMCOM 

:pMnUMjoM) M KJIaCM<pMKaUMjoM (TMrrOJIorujoM) MJIM ne )lOCerHYTM HajBenM HMBO 
•"t)}Ior CaJHalba - HayqHo 06jallilbelbe (YJpOqHOCT, nOBe3aHOCT, 3aKOHMTOCT). C 

IJ>OM Ha TO )la 3a Halle MCTPa)l(MBalhe nocTOjM BMUle 3HaqajHMx MH)lMKaTOpa, 
:nmljaMo )la ne )lOCTMflH 6apeM )l0 noqeTKa )lpyre, BMllIe <paJe CaJHalha. 

-laKJIe, onllITM M onepaUMoHM (HayqHM M rrpaKTMqHM) UMJheBM OBor pa)la cy 
'"""-l......a>e y KOjOj MjepM ce e<pMKacHO oCTBapyje, llITMTM M KOHTPOJIMllie npaBo Ha 
--.,....,,,,..... . M 6e36jelIHocT M3 qJ1aHa 5 EKJ1IT, )la JIM je TaKBa KOHTPOJIa M 3allITMTa 

Ha M )la JIM CMCTeMaTCKM YTl{qe Ha M3rpa)llhY npaBHe )lp)l(aBe, BJIa)laBMHe rrpaBa 

IIp Pa,llOMHp: IlpaBHH cTaryc EBponCKe KOHBeHlUlje 0 3alllTHTH JbY,llCKHX npaBa H 
:l OO.Lla YYCTaBHOM npaBY nOCHe HXepuerOBHHe, "IlpaBHH )l(HBOT", neorpa,ll, 6poj 12/06, 

. • Mark-Kay, Richard-Bradley, Anthony: European Human Rights Law, Text and 
Edition, Oxford University Press, Oxford-New York, 2000, CTp. 6. 

" ~leKc8H.a8p: EBporrcK8 KOHBeHl.(Hja 0 lby.aCKHM rrpaBHMa, KOMeHrap, ilpaBHH 

----,,~- .6eo a.uy HY,llPY)I(efbe npaBHHKa Cp6Hje, neorpa,ll, 2006, cTp. 17-28. 
~lorHja HayqHoHCTpa)l(flBaQKor pa,lla, bafba JIYKa, 2000, eTp. 52. 
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