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I - YBOJ.(HII U METOJ.(OJIOIIIKII IIPIICTYII 

1. IIPEJ.(MET UCTPAJKUBAlbA II (JlOPMY JIUCAIhE IIPOIiJIEMA 
UCTPAJKUBAIhA 

TeOpeTIfqapIf - MeTO,llOJI03If cy YTBp,llIfJIIf If npllXBaTIfJIIf ,lla je caMIfM If36opOM If 
P fYJIIfCaI-heM TeMe Ben HaqeJIHO O,llpe~eH npe,llMeT pa,lla If ¢OPMYJIIfCaH np06JIeMI. 

'saTajynIf TaKaB CTaB If CXBaTaIhe YTBP,lllfJIIf CMO ,lla je npe,llMeT OBor pa,lla npaBO 
lIo6o.uy If 6e36je,llHOCT If3 qJIaHa 5 EBponcKe KOHBeHl.J.Ifje 3a 3awTIfry JbY,llCKHX

2
;:-paBa If OCHOBHIfX cJIo6o.ua , If TO Y KOHTeKcry npaKce YCTaBHor cy.ua nocHe If 

3 4 
... n erOBIfHe If EBponcKor cy.ua 3a JbY,llCKa npaBa . Kao WTO je n03HaTo, nIfTaIhlfMa 
06o.lle If 6e36je,llHOCTIf, a HapOqIfTO cJIo6o,lle qOBjeKa, 6aBlfJIIf cy ce MHorIf 

5 .. :J030¢If, TeOpeTIfqapIf If HayqHIfUIf, Kao If npaKTIfqapIf. O,llrOBOp Ha nIfTaIhe 0 
.. - O.lIf oCBjeTJbaBa If onpe.njeJbyje ,llaJby CY,ll6IfHY KacHIfjllX nOKywaja aHaJIIf3e If 

pame orljeHe JbY,llCKOr .njeJIOBaIha, YTeMeJbyje CXBaTaIhe 0 OCHOBIf JbY,llCKe 
7:lS0PHOCTIf, Harpa,lle If Ka3He, CTBapa HaM ocjenaje ,lly)f(HOCTIf lfJIIf HaBO,llIf ,lla ce 
~baM:O HeBe3aHIf 6lfJIO KaKBIfM npaBIfJIIfMa IfJIIf 063IfpIfMa npeMa .upyrlfM, HaBO,llIf 

.la ce KajeMo 3a nOqIfIheHa ,lleJIa, ,lla o,ll6auyjeMo KajaIhe Kao HeOnpaB,llaHO If 
aOBaHO Ha IfJIY3IfjIf.6 CJIo6o,lla ce MO)f(e nOCMaTpaTIf ca ¢IfJI030¢CKe TaqKe 
.:l.HIIlTa, ca nOJIIfTIfqKOr acneKTa, ca npaBHor, eKOHOMCKor If MHorIfX ,llpyrllX 

- _ -aTa If HaYKa Koje je onpe.njeJbyjy Ha cBOj HaqIfH.7 "CJIo6o,lla - OCHOBHO CBOjCTBO 
_ 'e ef3IfCTeHUIfje je OCHOBHa JbY,llCKa BpIfje,llHOcT. CJIo6o,lla qOBjeKa je 

~"""" TL'ocHOBeHa".8 

ilnTaIheM cJIo6o,lle HapOqIfTO cy ce 6aBlfJIIf XereJI If KaHT. Je,llaH O,ll HajBenIfx 
: .' l 1aua EMaHYeJI KaHT je y CBOjIfM pa,llOBIfMa qeCTO rOBopIfo 0 ClIo6o,llIf qOBjeKa, 

mIL ap Pa,a:oMHp: Mero,a:onornja npaBa, Ca6paHa JIjena, Eeorpa.a:, 1977, cTp. 44-45 . 
• ll..,1heM TeKcry: EKJhn. 
• .:a.'bIbeM TeKcry: YCTaBHH cy,a:. 

_ 'bH>eM TeKcry: ECJ1n. 
ijOH JIOK MO)Ke cMaTpaTH 3aqeTHHKOM nOHMafha Jby,a:CKHX npaBa, KaKBHX HX MH ,a:aHac 

-pa.MO. OH je TBp,a:HO ,a:a CBaKH qOBjeK HMa npaBo Ha )KHBOT, cn060.a:y H HMOBHHY. Ie H,a:eje cy 
:rmpaHe Ha H,a:ejH paUHOHaJIHHx,je,a:HaKHX Jby,a:H H npHpo,a:HHX npaBa ,a:aTHX o,a: Eora. Bna,a:e Koje 

1.1e Ta npaBa, ry6HJ1e cy nernTHMHTeT npaBa Ha Bna,a:aH>e. JIoKoBe H,a:eje H npHHUHnH MOry ce 
nOlo'-peTaqeM peBonYUHja Koje cy cnHje.a:HJ1e y cJbe,a:elieM BHjeKY. )l;o,a:YllIe, $opMaJIHOnpaBHo 

'leno YCBajaH>eM BenHKe nOBeJbe 0 cn060,a:aMa EHrnecKe (Magna Charta Libertatum) 1215. 
f IjYfHM, neqaT caBpeMeHoM KOHuemy Jby,a:CKHX npaBa ,a:aJIe cy )l;eKJ1apaUHja 0 He3aBHCHOCTH 
1 76, ro,a:HHe, Kao H )l;eKJ1apauHje 0 npaBHMa qOBjeKa H rpaljaHHHa o,a: 1789. ro,a:HHe (H3 

peBonyUHje), Koja je npOKJ1aMOBaJIa nocTynaTe ClIo6ooe, jeoHaKocmu u 6pamcm6a, Te 
.'by,a:CKHM npaBHMa HHTepHaUHoHanHY ,a:HMeH3Hjy (,a:a ce TH'I)' CBHX - erga omnes} . 

HaUHOHaJIHa cKynllITHHa je y $paHUYCKoj peBonyUHjH npomaCHJ1a npaBa qOBjeKa Koja 
• UIBal a C_'I060.a:y o,a: CaMOBOJbHOr xanllIefha, npeTnOCTaBKY HeBHHOCTH H cn060.a:y H3pa)!(aBafha 

~·!JOBHjeCTH. <l>paHUYCKa peBonyuHja je HHcnHpHcana IOMaca nejHa ,a:a $opMYnHllIe cBoje 
3alHHX Jby,a:CKHX npaBa, Koje cy ce KOpHCTHJ1e y pa.a:HKaJIHHM pe$opMaMa Tora ,a:06a. 

cy npaBa qOBjeKa OCHOBa cTaryca Jby,a:CKHX 6Hha. OnllIHpHHje naYHOBHh, ,a:p 
I~ ~"Hapo,a:Ha Jby,a:CKa npaBa - nojaM H npHpo,a:a, "npaBHH )!(HBOT", Eeorpan, 6poj 12/06, cTp. 

OBIln, Cn060,a:aH: <l>HJ1030$CKO o,a:peljHBafhe cn060,a:e, Eeorpa,a:, 1978, CTp. I. 
- neTpOBHli, Mp rOpnaHa: nojaM cno60,a:e H fheHa KpHB~HonpaBHa 3allITHTa, 

OT", Oeorpaa, 6poj 9/06, cTp. 758. 
HUHKJ10ne,a:Hja", ,a:pyra KfhHra, "CaBpeMeHa a.ll:MHHHCTpaUHja", Eeorpaa, 1985, cTp. 19. 
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o OHOj CJI060,LUf KOjy CBOjHM 3.llpaBHM Pa3YMOM MO)l(e yrroTpHje6HTH qOBjeK y 
.JHjeJIOBHMa jaBHor )l(HBOTa. XereJI je roBOPHO 0 CJI060.llH qOBjeKa KaO 

OM npaBy H lberoBoM .llaJbeM O.llpeljelbY KaO je.llHaKOCTH npe.ll 3aKOHOM. 3a 
H KaHTa cJIo60.lla CBHX je HeMorylia, na je 3aTO HY)I(aH 3aKOH KOjH Tpe6a 

06HM cJI060.lle .lla 6H rapaHTOBaO cBoje HCnyIbelbe. TIpeMa Pycoy H 
yrrpaBo je .llpJi<aBa Ta Koja nyTeM 3aKOHa (H MeXaHH3MHMa npHHY.lle) 

.-...."_"'"--r·aB."ba rapaHT cJIo60.lle qOBjeKa - noje.llHHua H oCTBapyje H.llejy 0 OrpaHHqelhY 
- :Ie CBHX 3apa.ll cJI060.lle CBHX. Ho, KaKO Ka)l(e aMepHqKH CPHJI030CP MajKJI 
- ep. "Moli IIITHTeliH Hac O.ll THpaHHje, H caMa nocTaje THpaHCKa". <l>JIarpaHTHa 

OCHOBHHX .roY.llCKHX npaBa H CJI060.lla, noce6Ho TOKOM }:(pyror cBjeTcKor paTa 
poncKoM TJIy, nOKa3aTIa cy .llp)l(aBY CYIIITHHCKH Hecnoc06HoM .lla HX o6e36Hje.llH 

3aIIITHTH. TIO.llH3albe THX YHHBep3aTIHHX npaBa Ha HHBO 
oilHonpaBHHX CTaH.llap.lla nyTeM OnIIITe .lleKJIapaUHje 0 .roY.llCKHM npaBHMa 

ID 1948. rO.llHHe H noce6Ho EKJ1TI H3 1950. ro.llHHe9 CTBOpHJIa cy H KpeHpaTIa 
3lDfOHaTIHe HHcTpYMeHTe rapaHTa THX OCHOBHHX npaBa H 3aIIITHTe, 3aCHOBaHe Ha 

.::.:JlJ,PCIBO.:bHOj npHBp)l(eHOCTH .llp)l(aBa-nOTnHcHHua. OCHHBalbe CaBjeTa EBpone 1949 . 
• q].~a je 44 - Ta qnaHHua 2002. ro.llHHe nOCTaTIa H EocHa H XepueroBHHa, 
L10 je .rryx jaqalbe .lleMOKpaTHje, .roY.llCKHX npaBa H BJIa,llaBHHe npaBa, IIITO je 

---....·"':heHO Kao OCHOBHH UH.ro OBe HajcTapHje naHeBponCKe opraHH3aUHje THMe cy 
H npOMOBHcalbe OBlfX OCHOBHHX BPHje.llHOCTH nOCTaJlH He caMO YHYTPallilba 

_ HHrepeHUHjH BJIa.lla, Hero H nO.lllfje.roeHa KOJIeKTlfBHa O,llrOBOpHOCT .llp)l(aBa 
~O"::!""]"""a .lIP)l(aBe qnaHlfue CaBjeTa EBpone 6poje npeKo 800 MHJIlfOHa .roY.llH H CBH cy 
JJ" 'A:.:~,emf jYPHC.llHKUHjOM EBponcKor cY.lla 3a .roY.llCKa npaBa If nOBe3aHH TpajHoM 

OM 3aje.llHHqKOr eBponCKor Hac.roelja nOJIHTHqKHX Tpa,llHUlfja, If.lleaTIa, 
If BJIa.llaBHHe npaBa. Y Ty CBpxy, .llOHHjeTa je H EBponCKa KOHBeHUlfja 3a 
.roY.llCKHX npaBa H OCHOBHHX cJI060.lla KOja, Kao Ba)l(aH HHCTpYMeHT 

pollHor npaBa KojlfMa ce IIITHTe HH.llHBlf.uyaTIHa npaBa, npe.llCTaB.roa 
el. ' . liH aKT 3a CBe qnaHHue CaBjeTa EBpone. OHa He caMO .lla npOKJIaMYje 

H3 J"bY.llCKa npaBa, Hero H KpeHpa JIOCe6aH CY.llCKlf MexaHlf3aM 3aIIITHTe 
CTBeH Y cBHjery, KOjH oMoryliyje noje.llHHUlfMa nO.llHOllielbe npe.llCTaBKe npoTHB 

--'......:,.... YKOJIHKO MOry nOTBp.llHTH .lla cy ~TBe nOBpe.lle HeKHX O.ll npaBa 
OBaHnx KOHBeHUlfjoM. HaKo cy npecY.lle ECJbI1 06aBe3yjylie caMO y O.llHOCY Ha 
. ' Roja je y .llaTOM npe.llMeTY O.llrOBOpHa cTpaHa, 3Haqaj rrpecY.lla cY.lla qeCTO 

'=-~l3IL1a3n .llp)l(aBHe rpaHnue If YTnqe Ha 3aKOHO.llaBCTBO n CY.llCKY npaKcy n .llpyrlfX 
nOTnnCHlfua KOHBeHunje. ECJbTI OqeKyje .lla npnHUlfIIn Koje cY.ll YTBp.lln y 

·ojoj CBOjOj npecY.lln 6y.llY nplfMjelbeHn n y CBlfM .llp)l(aBaMa yrOBopHlfuaMa.lO 

OID je }:(eKJIapaunja 0 npaBlfMa qOBjeKa n rpaljaHlfHa <l>paHuycKe n3 1789. 
Y qnaHY 2 YTBp.llnJIa CJI06o.uy If ClfrypHOCT Kao nplfpO.llHa If HeoryljHBa npaBa 

a Y qnaHY 7 nponncaHe cy rrpoue.uypaTIHe rapaHunje O.ll caMOBo.roHor If 
~ 
a. 

~oj rrpeaM6ymi OBa KOHBeHI..(Hja ce n03HBa ynpaBo Ha Onmry .ueKJIapauHjy 0 JDy.uCKHM 
1948. ro.uHHe, HacTojeliH .ua ynpaBo nyTeM e<pHKacHor MexaHH3Ma 3aWTHTe o6e36Hje.uH 

-=-~""'n II ajenoTBopHO oCTBapHBalbe JDy.uCKHX npaBa H cno6o.ua npOKJIaMOBaHHx y OnwToj 
.;:;;:::!;~Iti· H ."by.uCKHM npaBHMa H3 1948. ro.uHHe. 

DWertre, Gilles: JtbBO.uH H3 cy.ucKe rrpaKce, EBponcKH cy.u 3a JDy.ucKa rrpaBa, ny6nHKaUHja 
rre, CapajeBo, 2002, cw. 23. 

5 


http:JtbBO.uH
http:cno6o.ua
http:o6e36Hje.uH
http:CJI06o.uy
http:yrOBopHlfuaMa.lO


-J. 

'" 

"......·.._ 

- C'. J 

- .2 ~ 0.1 
pBjaTa 

"" -""""'~n ClUIe 

_o:..D..J-,,,,"-
""""'I'''' '''

-, 

ro.:nme) , 

-
-....,..,.,......pm.m Y EBporrH 

.IDTj 
:> . 

- :: :: 

= 
...........~rli. 

pHor JIHllIelba CJl060,ue 11 
• 

OnllITa ,ueKJIapaUHja 0 JDy,uCKHM rrpaBHMa YH-a H3 1948. ro,uHHe Y lJJ1aHY 3 
"cBaKo HMa rrpaBo Ha )KHBOT, CJl060.n:y H 6e36je,uHocT JIW:lHOCTH", a Y 
"HHKO He cMHje 6HTH rrpOH3BOJDHO JlHllIeH cJl060,ue, rrpHTBopeH HJIH 

aH". 

~~-'f"je.ua 
': 9 .r:ra 

_ . 

tLTaH 9 MeijYHapo,uHor naKTa 0 rpaijaHcKHM H rrOJIHTMqKHM rrpaBHMa YH-a H3 
- -O..1ltHe, KOjH rrpOKJIaMyje rrpaBo Ha CJl060.n:y HCHrypHOCT, rroce6Ho je 3HaqajaH, 

noc~1y)KHO Kao OCHOB rrplUIHKOM KpeHpalM lJJ1aHa 5 ElUbn, a HCTO rrpaBo 
HO je H lJJ1aHOM 7 AMepHqKe KOHBeHUHje 0 JDy,uCKHM rrpaBHMa. 

•- n OBeJDH OCHOBHHX rrpaBa EBporrcKe YHHje H3 2000. ro,uHHe, y lJJ1aHY 6 maBe 
e O,uHOCH Ha cJI060,ue, ,ue¢HHHcaHo je rrpaBo Ha CJI060,uy H cHrypHocT. OCHM 

O..1peijeHH 6poj pe30JIYUHja, ,ueKJIapaUHja, rrperropYKa H rrpaBlUIa YCBojeHHx o,u 
opraHa Yje,uHlbeHHX HaUHja, CaBjeTa EBporre H EBporrcKe YHHje 6aBHo ce 

a Koja 06paijyje lJJ1aH 5 EBporrcKe KOHBeHUHje 3a 3allITHry JDy,uCKHX rrpaBa H 
_,.=-0.... ......,"". c.1060,ua. TaKo je reHepaJIHa cKyrrllITHHa Yje,uHlbeHHX HaUHja YCBojlUIa: 

-e rrpHHUHrre 3allITHTe CBHX JlHua rro,uBprHyTHx 6HJlO KOjOj ¢OPMH 
.....-:mal:ba lUIH xarrllIelba, YCBojeHe pe30JIYUHjoM 43/173 o,u 9. ,ueueM6pa 1988. 

: npaBlUIa Yje,uHlbeHHx HauHja 3a 3allITHry MaJIOJDeTHHKa JIHllIeHHX cJI060,ue, 
pe30nYUHjoM 45/113 o,u 14. ,ueueM6pa 1990. ro,uHHe; MHHHMaJIHa rrpaBlUIa 

eHllX HaUHja 3a H3Pa.n:y Mjepa Koje ce o,uHoce Ha JlHlnelbe cJI060,ue (ToKHjcKa 
r=::~p.l!"a YCBojeHa pe30JIYUHjoM 451110 o,u 14. ,ueueM6pa 1990. ro,uHHe; ,Z1;eKJIapaUHjy 

fTIf CBHX JIHua rrpoTHB HecpIDMjepHe yrroTPe6e ClUIe, YCBojeHa pe30nyuHjoM 
18. ,ueueM6pa 1992. ro,uHHe HT,u. KOMHcHja 3a JDy,ucKa rrpaBa BHCOKor 

YH-a 	3a JDy,ucKa rrpaBa ,uoHHjeJla je Pe30nyuHjy 0 HecpIDMjepHoj 
lUIH rrpOH3BOJDHOCTH (pe30JIyuHja 2005/27 o,u 20. arrpHJla 2005 . 

• Pe30nyuHjy 	0 rrpOH3BOJDHOM 3a,up)KaBaIbY (pe30nyuHja 2005/28 o,u 20. 
_005. ro,uHHe) HT,u. KOMHTeT MHHHcTapa CaBjeTa EBporre YCBOjHO je 

. "KY 0 MjepaMa 3a,up)KaBalba rro,uHOCHoua 3axTjeBa 3a IDlUI (rrperroPYKa Rec. 
YCBojeHa 16. arrplUIa 2003. ro,uHHe), nperropYKY Koja ce O,uHOCH Ha 

30 Il)lIlTalbe Ha CJI060.n:y (rrperropYKa Rec. (2003) 22, YCBojeHa 24. cerrTeM6pa 
nperroPYKY Koja ce O,uHOCH Ha yrrpaBJDalbe rreHHTeHUHjapHHM 

R32 fa 3a 3aTBopeHHKe ocyijeHe Ha ,uO)KHBOTHH 3aTBOp H ,upyre 3a.n:p)KaHe y 
:1eprro.:ry (rrperrOPYKa Rec. (2003) 23, YCBojeHa 9. oKT06pa 2003.ro,uHHe), 
P Ha nperroPYKY 1656 (2004) napJIaMeHTapHe cKyrrllITHHe 0 cHryaUHjH Y 

a H rrpHTBOpHMa Y EBporrH o,u 9. jYHa 2004. ro,uHHe HT,u. napJlaMeHTapHa 
."...... '''TlTT'l.rna YCBojlUIa je, H3Meijy OCTaJIOr, Pe30JIyuHjy 690 (1979) Koja ce O,uHOCH Ha 

armjy 0 rrOJIHUHjH; nperropYKY 1656 (2004) 0 cHryaUHjH Y 3aTBopHMa H 
o,u 27. arrplUIa 2004. ro,uHHe; nperropYKY 1719 (2005) H 

1463 (2005) 0 HecpIDMjepHoj yrrOTPe6H ClUIe o,u 3. oKT06pa 2005. 
Haj3a,u, EBporrcKa YHHja je YCBOjlUIa, rrope,u OCTaJIOr, CaorrllITelbe KOMHcHje 
OM rrpH3HaBalbY KOHaqHHX O.LJ:JIYKa Y KPHBHqHHM rrpe,uMeTHMa, COM (2000) 
. jYJIa 2000. ro,uHHe; nporpaM Mjepa 3a 06e36jeijelbe rrpHHUHIIa Y3ajaMHor 

_:nt qOBjeK He MO)l{e 6HTH omY)I{eH, yxanllleH HH 3a)J.p)l{aH, OCHM Y cnyqajeBHMa O)J.peijeHHM 

npeMa nocrynKy KOjH je OH nponHcao. OHH KojH nO)J.CT~, y6p3aBajy, H3BplllaBajy HJIH 

:::;E~-:;:ZAa;: na ce H3Bpllle CaMOBOJhHe Hape)J.6e, Mopajy 6HTH Ka)l{lbeHH, aJIH CBaKH rpaijaHHH n03BaH 

_,.. 1I Ha OCHOBY 3aKOHa, Mopa ce cMjecTa nOKopHTH, lberOBO O)J.ynHpalba CMaTpa ce........,--. 
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3axTjeBH 3a oCTBapHBaJhe npaBa H cn060,Lla rpal)aHa, ycnoBHnH cy 
cpopMHpalbe aYTopHTaTHBHe HHCTHT)'UHje Koja he BplllHTH KOHTPOny H 

• TaBHOCTH H 3aKOHHTOCTH. Y nOqeTHoj CPa3H (HacTaHKoM rpal)aHcKor 
6HJIa je je TO napnaMeHTapHa KOHTPOJIa, 3anfM pe,LlOBHa CY,LlCKa, na 

'orrpaBHa H, KOHaqHO (0,Ll ,LlBa,LleceTHX rO,LlHHa npOllinor BlfjeKa) 
~.......,·~n.. -. -.lCKa KOHTPona H 3alllTHTa - Kao ,LlO Ca,Lla Haj60JhH 06nHK 3amTHTe H 

e vI y nOCHH H XepuerOBHHH je npHXBaheHa H YCTaBOM nOCHe H 
HHe H YCTaBHMa eHTHTeTa YTeMeJheHa YCTaBHOCY,LlCKa KOHTPOJIa YCTaBHOCTH 

l::.1:3:~lfriOCTH, Koja ce oCTBapyje nyreM YCTaBHHX CY,LlOBa. 

IICKa KOHBeHUHja 0 3alllTHTH JhY,LlCKHX npaBa H OCHOBHHX cno60,Lla H3 1950. 
• rr.ua Mel)y HHcTPYMeHTe KOjH cTBapajy H 06HJhe:>KaBajy eBponcKH npaBHH 

-.-.......,...,.... .' nocHH H XepueroBHHH ce OHa npHMjelbyje ,LlHpeKTHO H HMa npHMaT Ha,Ll 
12 0 ..<l..IHM 3aKOHHMa. Ba KOHBeHUHJa Je, no cY,Lly MHorHX, Ha TeMeJhHMa 

H y6je,LlJhHBHX pa3JIora, je,LlaH 0,Ll HajecpeKTHBHHjlfX H HajopraHH30BaHHje 

~ ' He H XepuerOSHHe je 'UIaHOM W2 AHpeKTHo HHKopnopHpao EesponcKY KOHseHuHjy 3a 
UiX npasa y AOMaIiH npasHH CHCTeM. 

7 

aBaJha Y KlmBHqHHM npe,LlMeTHMa, ny6nHKaUHja JOC 12 0,Ll 15. janyapa 2001. 
e If 3eneny KJhHry KOMHcHje 0 npoue.LlYPanHHM rapaHUHjaMa 3a oCYMJhHqeHa 

KPHBHqHHM npoue.LlYPaMa Y EBponcKoj YHHjH, COM (2003) 75 0,Ll 19. 
a 2003. rO,LlHHe. 

TeMe H cpOpMYnHCaJhe TeMe HCTPa:>KHBaJha TPajao je HelIITO .LlY:>KH 
: . flOJIa3Ha OCHOBa 6HO je fJI06anHH (llIHpH) HHTepeC 3a HayqHY - TeopHjcKY 
· YCTaBHOCTH, 3aKOHHTOCTH, Bna,LlaBHHe npaBa H npaBHe ,Llp:>KaBe. Y OKBHPY TaKO 

llHjana30Ha HHTepeCOBaJha, TPe6ano je YTBp,LlHTH TaqaH, JIOfHqaH H 
.b UB Ha3HB TeMe, npH qeMY CMO ce PYKOBO,LlHJIH Beh n03HaTHM 
OmKHM npaBIDIHMa. 

T '0 YTBpl)eH npe,LlMeT HCTPa:>KHBaJha nO,Llpa3YMHjeBa ujeJIOBHry 06pa.LlY 
aBHor nO,Llpyqja, anH H HCTPa:>KHBaJha H 06pa,LlY YCTaBHOCY,LlCKe H 

onpaBHe npaKce. 3alllTHTa H KOHTpOJIa YCTaBHOCTH H 3aKOHHTOCTH je HY:>KHa 
.-e-"""'~f. na H Haj,LleMOKpaTcKHjeM ,LlPYllITBY, jep Y CBHM CHCTeMHMa H ,LlpymTBHMa 

cy6jeKTH KOjH nOBpel)yjy, Kplile H ,Llerpa,LlHpajy YCTaB H 3aKOHe. flOBpe,Lle 
6HTH 6pojHe H Pa3HOBpCHe, Te je HY:>KHO ,Lla nocTOje O,LlrOBapajyhH 

aBHH HHCTHTyrH H MeTO,Lle KojHMa ce ,LlpymTBO (,Llp:>KaBa) MO:>Ke ecpHKaCHO 
HTH HOCHOUHMa nOBpe,Lla H KpllleJhe YCTaBa H 3aKOHa. 

PHjCKH je 3aHHMJhHBO, a Y npaKCH BeOMa 3HaqajHo KaKO ce H Y KOjOj MjepH 
if nomryje YCTaB H KaKO ce OCTBapyjy npaBa H cn060,Lle JhY,LlH YTBpl)eHe 
AKO ce npHMjeJhyje H nOlllryje YCTaB (H 3aKoH), cTBapajy ce YCJIOBH 3a. 

!D;::lt.iliDMlH npaBIDI nOpe,LlaK H CHCTeM, Tj. YKynHH ,LlpymTBeHH :>KHBOT JhY,LlH nocTaje 
~HrypaH H xapMoHlflIaH, anH H 06paTHo. OqHfJIe,LlHO je ,Lla je oCTBapHBalbe 

~LE,a(J'CTH Ii 3aKOIDITOCTH KJhyqHa npeTnocTaBKa 3a H3rpa,LllbY H nocTOjalbe 
H'ifIllior npaBHor nopeTKa H CHCTeMa. To 3HaqH ,Lla je oCTBapHBalbe YCTaBHOCTH 

l2l.-oEllITOCTH OCHOBa H3rpa,Lllbe H CPYHKuHoHHCaJha npaBHe ,Llp:>KaBe H BJIa,LlaBHHe 

-OHCTHTYHcalbeM ,LleMOKpaTcKHx ypel)elba, cpopMHpalbeM MO,LlepHHX 
::::;::::;:~eHaTa, HaCTaHKOM nporpecHBHHx nonHTlflIKHX napTHja H cTPaHaKa, Kao H 
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t; 	 13 q . _eEbHBaHHX Mel}}'HapO.lIHHX yroBOpa. aK ce TBP.lIH .lIa Je OHa rro CBOJOJ 
.-.C.-:O......?"I._ IDfOj e¢eKTHBHOCTH y caMOM Bpxy Mel)y Mel)}'HapO.lIHHM yroBopHMa, 

.1HO H3a KOM}'HHTapHor rrpaBa, Koje CBojy e¢eKTHBHOCT rroHajBHIIIe, Ma.lIa He 

H Y KOHaqHOM .IlYfYje EBporrcKoM cy.lIY rrpaB.lIe H Cy.lIY rrpBe 
.1-1 TBP.lIH ce .lIa je TaKaB HCXO.lI H3HeHal)yjytm C 063HpOM Ha TO .lIa ce 

y, Ha ')I(aJIOCT, jOlli YSHjeK TaKO .lIeJIHKaTHoj H rrOJIHTHqKH ocjeTJbHBoj 

""""--""''"·n KaKBa je MaTepHja JbY.lICKHX rrpaBa. 3a .lIpyre, orreT, TO H He 6H TPe6aJIo .lIa 
:na rroce6Ho H3HeHal)elbe, jep joj ce, Mel)y lbHMa, .lIajy rroce6Ha rrpaBHa 

UHJb pa.lIa je aHaJIH3Hpalbe CMHCJIa H .lIOMaIlIaja o.lIroBapajyhHX HOpMH 

YCTaBa bOCHe H XepueroBHHe, Te aHaJIH3Hpalbe .lIp')l(alba H .rtieJIOBalba 

B..laCTH y bOCHH H XepueroBHHH y O.lIHOCY Ha lbHXOBY rrpHMjeHY, a, y TOM 

~"~"~"ICl(OM KOHTeKcry, HapOqHTO, aHaJIH3a H oqjeHa .rtieJIOBalba, rrocryrralba H 

~."'q';1!Ra:R,a CBHX .lIHjeJIOBa CY.lICKe BJIaCTH y bOCHH H XepuerOBmm. 

o f he 	 6HTH HCTPa')l(eHH H 06YXBaheHH 6pOjHH rrpaBHH, rrOJIHTHqKH, 

-r-'r:......:>oo 	 p aBHH, opraHH3aUHoHH, rrpouecHH H .lIpyrH eJIeMeHTH KOjH he H360pOM H 

e,e!>.f a)leKBaTHHX MeTO.lIa qHHHTH rrpe.lIMeT H ca.lIp')l(aj OBor pa.lIa. 

IIllJbEBH HCTPAJKHBAILA 

un';"b CBaKor HCTPa')l(HBalba je CaJHalbe H (eBeHryaJIHo) paJpjeIIIelbe 
. • '" 16 06neMa, KOJH Je ,!,opMYJIHCaH rrpe.lIMeTOM HCTPa')l(HBalba. pa.lIa TeMe 

CJ1060.lIY H 6e36je.lIHOCT H3 qJIaHa 5 EmIT - rrpaKca YCTaBHor cY.lIa H 

3a.lIaTaK .lIa oCTBapH HayqHH (orrIlITeTeopHjcKH) H rrpaKTJlqHH 

:n:W".!.!.IHo.lm) UlUb. 06a UHJba he ce rrocTHhH (ocTBapHHI): (1) aHaJIH30M rrpaBHor 

CHCTeMa bocHe H XepueroBHHe H eHTHTeTa; (2) aHaJIH30M H 

-'"'I!'-".-Li.............e \f e¢HKacHocTH YCTaBHocY.lICKe KOHTPOJIe H 3aIlITHTe - 6JIarOBpeMeHocT, 
rrpoBol)elbe o)lJlYKa y rrpaKcH H .lIp; (3) aHaJIH30M yrHuaja rrpaBHHX 

T)'TIKa H rrpecY.lIa ECJbIT Ha rrpaBHH CHCTeM bocHe H XepueroBHHe H Pa)l 

BJf HCTPa')l(HBalba Beh yseJIHKO rrpe.lIO.lIpel)yjy .lIOK Kor HHBoa CaJHalba he 

albeM .lIoCTHhH, O.lIHOCHO .lIa JIH he ce 3aBpIlIHTH caMO HayqHHM orrHCOM 
"""TtjO...f) H KJlaCH¢HKaunjoM (THrrOJIOmjoM) HJIH he .lIOCerHyrH HajBehH HHBO 

- HayqHo 06jallilbelbe (Y3POqHOCT, rrOBe3aHOCT, 3aKoHHToCT). C 

TO .lla 3a Hallie HCTpa')l(HBalbe rrocTojH BHIIIe 3HaqajHHX HH.lIHKaTOpa, 

~:::~illfjf:!"\lO .1a he .lIOCTHtrn 6apeM .lIO rrOqeTKa .lIpyre, BHIIIe ¢aJe CaJHalba. 

e. orrIlITH H orrepaUHoHH (HayqHH H rrpaKTHqHH) UHJbeBH OBor pa.lIa cy 

• 'ojoj MjepH ce e¢HKaCHO oCTBapyje, I1ITHTH H KOHTPOJIHIIIe rrpaBO Ha 

~''''''''•.-,., If oe36je.lIHOCT H3 qJIaHa 5 EmIT, .lIa JIH je TaKBa KOHTPOJIa H 3aIIITHTa 

::;;:~!..,:rn if .1a JIH CHCTeMaTCKH yrHqe Ha H3rpa.lIlbY rrpaBHe .lIp')l(aBe, BJIa)laBHHe rrpaBa ~ 

CTIrryc EBponCKe KOHBeHuHje 0 3alllTHTH JbytlCKHX npasa H 
6poj 12/06, 

Mark-Kay, Richard-Bradley, Anthony: European Human Rights Law, Text and 

ep3HTeTa y Eeorpa.uy H YtlpY)f(elhe npaBHHKa Cp6Hje, EeorpatJ., 2006, cTP. 17- 28. 
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~-.~'nIBafhe rrpaBa H c11060ne rpaijaHa. HaKoH TaKBHX onroBapajyhHx ca:malha 
.10 KOpHCHa rrpaKTH'ma rrperroPYKa 3aKOHonaBHoj H H3BPilIHOj B11aCTH na 

n cHaroM rrpaBa H B11aCTH yTlfqy' Ha rr060JbllIalbe 3aKOHonaBHor pa.ua H 
HOBe HJlH peopraHH3yjy (pecpopMHlIIY) rrocTojehe HHCTHTYUHje H 

_______..... ~.,. KOHTp011e H 3allITHTe YCTaBHOCTH H 3aKOHHTOCTH. 

PllHBAIhE XHnOTE3E 

H • 'TBpijHBalha rrpenMeTa, rrp0611eMa H UHJba Hcrpa)l(HBalha YTBpijyje ce 
--,--.......- ·-a nOrlf1IaH H H)1KaH c11Hjen MHcaOHHX panlhH H rrocryrraKa y rrpojeKry 
=-~""'!E.!H>3. XHrrOTe3a je y OCHOBH Hneja (rrpeTrrOCTaBKa) 3a KOjy BjepyjeMo na he 

pjellIefha rrp0611eMa Hcrpa)l(HBalha, OnHOCHO XHrrOTe3a je onpeijeHa 
~:-::iiOC"P-3 ' H jOlli HerrpoBjepeH cyn 3a KOjH rrpeTrrOCTaBJbaMO na je HCTHHHT. 

~yJ.a MO)l(eMO TYMa1.J:HTH H 06jaIIlJhaBaTH HH3 onpeijeHHX 1.J:HfheHHua. 
MIfcaOHa rrpeTrrOCTaBKa y 06miKY rrojMoBa H CTaBOBa C MoryhHM 

2. 6Yllyher CalHalba 0 jOlli HeOTKpHBeHHM cBojcTBHMa Tj. IhHXOBOM 
~-~.' o.]HOCHMa, ycnoBHMa HaCTaHKa, rrpoMjeHe H11H palBoja17. 

eJa HHje caMa ce6H cBpxa. OHa HMa CBOj 3Ha1.J:aj H CBOjy CPYHKUHjy Y 
_~.... r.."t::'1I.~THOM rrHTalhY (TeMH) Hcrpa)l(HBalha. XHrroTe3a he 6HTH TIfM 60Jba llITO 
A:::;:::::lW!B2.o::; BHllIe 3Ha 0 rrpenMeTY I{crpa)l(I{Balha, UITO 3Ha1.J:H na je 3Halhe OCHOBHH~ 

OHall ll06pe XHrrOTe3e. AKO je XHrrOTe3a IIJIOn MalliTe I{11H rrOBplliHor 
- .leM. MO)l(e I{crpa)l(HBa1.J:a OnBeCTI{ Ha 6pojHe crpaHIIyrHue. 

. Y BH.QY 3Ha1.J:aj XHrrOTe3e, rrp0611eMe fheHor necpHHHcafha, lheRY 
- lOejy BOnI{JbY, Te HHBO B11aCTHTor rr03HaBalha rrp06neMaTHKe ona6paHe 

CMO llO CPOpMY11Hcalha XHrrOTe3e: Ocm6apu6albe npa6a Ha CJlo6ooy U 
.-",.,.".,- UJ lI.WHa 5 EKlbII npeOCma6Jba cywmuHcKY npemnocma6KY nocmojalba 

e la, npa6Hoz nopemKa U ocm6apu6alba 6JlaOa6UHe npa6a y BOCHU U 
" BocHe U Xepl/eZ06UHe je ymeMeJbeHa U npaKmuliHoYcma6oM 

-=--==r::a!:I6~']{(J y TlW6HocyocKa KOHmpOJla U 3awmuma ycma6Hocmu U 3aKOHumocmu 
.Jf1)] nymeM ¥cma6Hoz cyoa U Ha maj HallUH ce ocm6apyje CJl0600aH U 

J H06aH ycma6Hu nopeoaK, 6JlaOa6UHa npa6a U npa6Ha OpJICa6a. 
- Hcrpa)l(HBalhe rpe6a na rrOKa)l(e H rrpoBjepl{ na nH je n06po 

H ~TeMeJbeHa KOHrpo11a H 3allITI{Ta rrpaBa Ha c11060ny I{ 6e36jenHocT I{ 
.:'- 8O.1>HO na ce ycrroCTaBH aneKBaTaH rrpaBHH CHCTeM I{ B11a)laBHHa rrpaBa. 

OO:lH!:X>~. f Ha TO na j e rrl{Talhe KOHrpone I{ 3aIIITI{Te YCTaBHOCTH H 3aKOHI{TOCTH 
":::::L!:ED _ _ • 'mIBeHO rrHTalhe, I{ XI{rrOTe3Y CMO rrOCTaBH11H Kao C110)l(eHY pe11alll{jy jep 

.] rpe6a HCTpa)l(HBaTI{ YCTaBHY YTeMeJbeHOCT rrpaBa Ha C11060)lY I{ 
~ • a.eroBO OpraHI{3allHOHO CTaBJbalhe y CPYHKllHjy rrpeKO HHCTHTYUHje 

-.,.-.-- : ~ If ECJbIT, Te KaKO ce TO rrpaBO oCTBapyje y rrpaKCI{. CBe TO Tpe6a 
:m OrrOBprHYTH. 

.a""''''~lDaIbe he rrOKalaTH )la 11H he ce rrOTBp)lHTH OCHOBHa (orrllITa) H 
~=-=--.... ,... '3IfTHBHO CPOpMY11HcaHa) XI{rrOTe3a I{11H he OHa 6HTH OrrOBprHYTa H 

ce Kao rroce6Ha (HeraTHBHO CPOpMY11HcaHa). M je.n:HO I{ .n:pyro 
e 61{TI{ ycrrjellIHo jep he Hac rrpH611H)I(HTH HCTHHI{. 

OouaH: OnIma MeTO,ll;OJIoruja, Eeorpa,ll;, 1974, cTp. 272. 
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