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Yl,l6eH IiI~1r1 npaaa nocToje OA A8BHIr1 Ha . Jow 1i13 CTapor Er~ nTa IiI MaMO nOAaT­
BEP311TETA o Kf-b1il31i1 H8Me l-beHoj 06pa30aal-by 6YAynVlx AP>KaaHVlX cnY>K6eHIiIKa iii nll1capa
EBY : dex Tebtynis). 3a CTyAeHTe npaBa y PIiIMCKOM ~apCTBY nlilCaIl Il1 cy nplilpYYHIiIKe 

-opeHn 1H, KaIl Il1 CTpaT, Yn nll1jaH , n asne, MapL\ liIjaH, a Haj6oJbli1 je oHaj KOjll1 Je 
;:; i) r 8ja, npocpecopa 1i13 \I seKa H. e. (Vl HCTIiITYL\ liI je) . r ajes Yl,l 6eH Ii1K je nocnY)i(V10 

.: y30p 4IlaHOBII1Ma JYCTV1 HliljaHoae 3aKOHOAaBHe KOMIIICL-tje aa VlHCTIr1TY L\ t.1j e Koje 
51i1ne He caMO WTIi1BO 3a CTyAeHTe, Ben iii 3aKOHCKIiI TeKCT, paBHonpaBaH C 

- am-1M AeIlOBIIIMa KogIil CPIiIK8 L\ liIje. OTK8KO cy Y XI BeKY n04en lil C pagoM npasHIil 
I<YmeTIII, y pa3HIiIM seMfbaMa Espone Ii1 B8H rbe Hanli1CaHO je Ha x\IIIbage 

• 	 eHIiIKa pli1 MCKOr npaBa. Vl Ma IIIX Ii1 Ha Ha weM je31i1KY, OA KOjlilX cy HeKIiI seOM8 
i=PIi1 

Oao 06111Ibe iii onaKw aBa iii OTe>K8Ba aaAaTal<. n li1carbe YI,l6eHIi1 Ka Hli1je 
~elbe CTa3a , Beli KOpa4af-be WIIlPOKIi1 M nYTeSIiIMa. nOCTojlll Sen li1KIiI 6poj g06pV1X 
~oa, 8JlIiI npeTIiI onaCHOCT OA MaHV1pII!3Ma , OA npliIXaaTal-ba OKOW Tanli1X cpopMyna 
oeY31i1Malba y06V14ajeHli1x 3a6nYAa. 

KjepKerop je nlilcao "noTpe6Ha je, npe caera, onpe3HOCT no yrne,cw Ha 
_ ape, KOjV1 ce npL1 Mepel-bY nynca, Hap041i1TO 06e36ef)yjy Aa Ii1M ce og I-b li1xosor 
_- CTseHor nYJlca He YYIi1 HIi1 Aa je naL\ li1jeHTO B" .1 MopaMo IiI MaTL>1 Ha YMY Aa V13Mef)y 
_er L1 aHn14Kor Ha41i1 Ha MIiIWJbel-b8 nocToj lil npasa npoaanlilja. Mlil PIiIMCKO npaso 
'?-=laMO caSpeMeHI-1M 04'AMa, nOKywasajynlil Aa BV1AV1MO He caMO KaKo ce iii aaWTO 

"-""ano Beli \II ,Q a npoHal')eMo KopeHe np8SIiIna Koja ce iii AaHac np\llMel-byjy. n pLo1 
ce cnY>KIiIMO nocTOjelioM MeToAonorli1joM 1;1 Ha4\11HOM pa3MIiIWIbaI-b8 . Tpe6a 

::erasaTIiI H811!CToPllljCKIiI npL-tna3, npeTepaHO "ocaBpeMeI-bIilSal-be". Y cnyyajy PIIlM­
- npasa Ta on aCHOCT je YTon \ll KO Bene WTO Je OH O ,Qowno AO Hac nOCIle gyre 

- .. eHe, npaneHe 6pOjHIiIM TYMaye f-b ItlMa , TaKa Aa je TeWKO pa3.ny4 1!1T1iI WTa je 
<;Ta PVlMCKO , a WTa Ii1 HTepnpeTaLjl;1j a rnocaTopa, nocrrnocaTopa VlnV1 naHAeKT IiI ­

<;' <? <? 

PIiIMCKO npaBO np li1naAa pVl3HVl Ljl;1 aHTIiIKe , cnaga y Hajsa>KH li1ja AocTlilrHyna 
• '3r seKa, y3 rpYKY cp l.1nococpli1jy 1;1 YMeTHOCT. He caMO no CBOJIiIM yHyTpaWrb VlM 
_:::IiOCTIiIMa, sen Ii1 no yn 1L\ajy Ha npaBHy V1CTO plt1 jV Espone 1;1 caeTa. AIl Vi OHO 
eo AOWJlO HIiIOTKYA, Kao HV1 rpYKa CPIt1IlOcocp lilja, yocTaJlOM. nocTojlil HIiI3 n03aj­
_ 3 Koje PV1MIbaH IiI Ayryjy APyrVlM Hapog lilMa, WTO He YMal-byje gon pVlHoc Kojlil 
:a iii ,QaniA . HacTojao caM Aa PIiIMCKO npaBO CTaBVIM Y OKBlilpe VlcTopII!je HapOAa 

"Typ8 CpeA03eMIba, ,Qa YKa >KeM Ha Be3Y Koj a nocToj li1 Vl 3Mef)y pliIMCKor npaBa 
- aWl-ber, Ha OH O WTO cy ca ape MeHa npaaa npeY3ena O,Q PIiIMJbaHa. 

<?<?<? 
p ranf1~a Osa Kl-blil ra je nlilcaH a 3a cTygeHTe, HaYYHI;1L\1iI HeMajy y I-boj WTa ga Tpa>Ke" 

ap.Qlilo Je y npegroBOpy CBor PIiIMCKor npaaa ,[IIiIAlilje-neIle. 2 Jow je JYCTIiIHl;1jaH 
. ~ Dasao 4n aHOBe KOM lilclilje 3a CaCTaBJbal-be yl,l6eHIiIKa Aa Tp 6a ga Hanl;1wy 
- :, oje Hene onrepeT V1 TIiI jaw HeyKy rn8SY nOy eTHIiI Ka npeTepaHIiIM ,QeTaroIilMa, 

""e Lo1M AaTIiI "OCHose npaBa 1;1 3nO>KeHe YKpaTKO" (omnem rei publicae, praef.), 

-: "::,epKerop. nojaM ciIipeulbe. 5eorpaA, 1970. EptbaKOBl1lieB npeeoA. CTp . 69, 70 . 
- D iar-Pailhe, Cours alementaira de Droit romain, Paris. 1884. 
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~ep "Bem1KY MYAPOCT He Mory caBnaAan1 OH~ ,KOj~ ce Hana3e TeK y npeABopjy 
aYKe" (TaHTa, 11). CaM naT~HCK~ Ha3~B 3a y1,l6eH~K je uHciiiuiIiyquje (OA 

;nstituere - nOAyljaBaT~) an~ ~ eneMeHWa , WTO 3HaLJW OCHOBHa HaLJena, ene­
eHTapHa 3Hafba . HacTOjao caM Aa Kfb~ry ocn060A~M HenOTpe6H~X nojeA~HocT~ , 

Aa \11 36erHeM , OC~M oHAe rAe je HeonxoAHo, ~3Howefbe pa3H~x M~WJbefba (a 3a 
ABe X~JbaAe rOA~Ha Aowno ce AO Tora Aa HeM a n~Tafba 0 KOMe He nocToje 
KOHTpOBep3e, nOLJeB OA BpeMeHa KnaC~LJH~X jyp~cnpYAeHaTa). nowno ce oA Tora 
Aa je jeAHo UPUPY'lHUK, Koj~ Tpe6a Aa npy)f(~ 3Hafba Koja cy nOTpe6Ha 6YAyn~M 
cYA~jaMa ~ aABoKaT~Ma , a APyro iiipaKiiiaiIi, HaMefbeH KoneraMa \1\ nocneA~n­
nOM4~Ma , y KOMe ce ~3Hoce pa3Ha M~WJbefba ~ Aaje nOAP06Ha n~TepaTypa . 
nOKywao caM Aa 3aAP)f(~M HeWTO OA HaLJ~Ha ~3narafba Ha npeAaBafb~Ma KaAa 
je HaCTaBH~K Mafbe ~3nO)f(eH ~cKywefby Aa ce 06pana KoneraMa, jep \liMa npeA 
C060M cTYAeHTe. H~cy n\ll Hajycnen~j~ yI,l6eH~4~ npaBa (rajeBe VlHCT~TY4~je) ~ 
6eceAH~WTBa (KB~HT\IIn~jaHoBa Institutio oratoria) HaCTan~ ~3 6enewK~ ca npe­
AaBafba? 

,[\ocKopa cy y Ben~H~ 3eMaJba, a y HeK~Ma je TO ~ AaHac cnYLJaj, nocTOjana 
,[IBa npeAMeTa: uciIiopuja pUMcKoa [jpasa U uHciiiuiIiyquje pUMcKoa [jpasa. 
npB~ Tpe6a Aa YBeAe cTYAeHTe y HaLJ~H Ha K~~ ce npaBH~ C~CTeM KB~p~Ta 
pa3B~jao OA np~M~T~BHor, npeKO KnaC\llLJHOr AO nOCTKnaC~LJHOr, Kao ~ Aa 06jaCH~ 
pa3nore 3a OBe npOMeHe. ,[\pyr~ nOCTaBJba AorMaTcKe OCHOBe p~McKor npaBa, 
WTO je HapOLJ~TO KOp~CHO Kao YBOA y caBpeMeHO np~BaTHO npaBO. ,[\aHac cy ABa 
npeAMeTa cnojeHa y jeAaH KOj~ ~Ma x~6p\llAH~ KapaKTep ~ ABocTpyK~ 3aAaTaK. 
3aTO ce nOCTaBJba np06neM OAHoca ~3Mef]y ~CTop~jcKor ~ HopMaT~BHOr. VlMa 
ayTopa KOj~ CTaBJbajy Te)f(~WTe Ha AorMaT~Ky ~ OH~X KOj~ Ben~ npocTOp Aajy 
eBonY4~j~ TaKO Aa \113na)f(Y ~cTOp~jy p~McKor npaBa yonwTe, 3aT\IIM CBaKe rpaHe 
~ CBaKOf ~HcT~TyTa nOHaoc06. npB~ je KOp~CH~j~ 3a npaBH\IIKe npaKT~LJape, an~ 
H~je AOBOJbHO HaYLJaH, APyr~ MO)f(e 3aMapaT~ OH~M HenpeCTaH~M "a 3aT~M ... a 
3aT~M " (et puis ... et puis) 1. nOKywan~ CMO Aa Haf]eMO HeKY Mepy Ha Taj HaLJ~H 
WTO CMO Aan~ Haj'npe nperneA pa3Boja p~MCKor APYWTBa, AP)f(aBe ~ npaBa, a ~ 
y OKB~py nojeA~H~x ~HcT~TyTa~3nO)f(eH~ cy HeK~ eneMeHT~ eBonY4~je . VlCTop~j­
CK~ pa3Boj rpaHa npasa je ~30CTaBJbeH. HeWTO je 06~MH~j~ npB~ Aeo, jep cy, Ha 
)f(anOCT, 3Hafba 0 CTapOM P~MY , Koja CTYAeHT~ AOHoce ~3 npeTxOAHor 06pa30sa­
"ha, no npaB~ny, BeOMa OCKYAHa . 

CBeT npaBH~X HOpM~ ~Ma cBoje noce6He 3aKOHe ~ nOr\llKY, an~ OH H~je 
oABojeH OA )f(~BOTa. HeKaAa ce BOJba 3aKOHOAas4a ~ CTBapHOCT pa3~na3e . 3aTO 
c aM y HeK~M OAeJb4~Ma nOKywao Aa OCBeTn~M ~HCT~TyT He caMO ca HopMaT~BHor 
CTaHos~WTa, sen ~ ca rneA~wTa OHora WTO ce Y APYWTBY AewaBano. TaKo je, 
nopeA npaBHor AaT ~ ¢aKT~LJK~ nonO)f(aj p060Ba, Hacnos "nono)f(aj )f(eHe" 06yx­
saTa ABa nOAHacnOBa: "Y npaBY" ~ "Y )f(~BOTyn . 

P~MCKO npaBO je ~ 4\11B~n~3a4~jcK~ ¢eHOMeH , Aeo aHT~LJKe Kymype. To je 
!eAaH OA pa3nora WTO je AOCTa na)f(fbe nocBeneHo eT~Monor\llj~. YecTo nopeKno 
p e\.j101 rOBop~ MHoro 0 HacTaHKY ~ pa3Bojy caMe nojaBe. 

naT~HCK~ npaBH~ ~3pa3~ ~ ~3peKe HecyMfb~BO cy jeAaH OA AapOBa OBor 
~peAMeTa KOj~ CTYAeHT Tpe6a C060M Aa nOHece y )f(~BOT. Ha )f(anOCT, npowna cy 

~ ritz Schuiz , Classical Roman Law, Oxford, 1969. CTp . 2. 

PUMCKO OpaBo 

Y 5eozpagy, aU 



7 06pag CmaHojeBuf1 

.... ana3e TeK y npe,Qsopjy 
je uHciIiuiIiY14uje (0,Q 

- ,' OCHOSHa Ha4eJla, eJle­
- ::~oTpe6H~X noje,Q~HOCT~, 

_e r a3H~X M~W.lbel-ba (a 3a 
- -a a 0 KOMe He nocToje 
;;e a a). nOWJlO ce O,Q Tora 

-. a cy nOTpe6Ha 6Y,Qyli~M 
'OJleraMa ~ nOCJle,Q~n­

.:: e 10,Qp06Ha n~TepaTypa. 
a npe,QaSal-b~Ma Ka,Qa 

Q • oneraMa, jep ~Ma npe,Q 
rajese V1 HCT~TYl.\~ie) ~ 

~3 6eneWK~ ca npe­

: .' .:laHac CJlY4aj, nocTojana 
- Y14uje PUMCK02 upaBa. 

--= ~paSH~ C~CTeM Ks~p~Ta 
-3C'14HOr, Kao ~ ,Qa 06jacH~ 

- e OCHose p~MCKor npasa, 
2a- 0 npaso. .oaHac cy ,Qsa 

ep ~ ,QSOCTPYK~ 3a,QaTaK. 
_"or ~ HopMaT~sHor. V1Ma 

KOj~ seli~ npOCTOp ,Qajy 
WTe , 3aT~M csaKe rpaHe 

DasH~Ke npaKT~4ape, aJl~ 

- enpeCTaH~M ..a 3aT~M ... a 
HeKY Mepy Ha Taj Ha4~H 

- sa, ,Qp>Kase ~ npasa, a ~ 
-e 'eHT~ eSOJlY4~je. V1CTOp~j­
:-... ~j~ nps~ ,Qeo, jep cy, Ha 

3 npeTXO,QHor 06pa30sa­

: a ~ nor~Ky, aJl~ OH H~je 

:::-BapHOCT pa3~Jla3e . 3aTO 
- He caMO ca HopMaT~sHor 

TSY ,QewasaJlo. TaKo je, 
• - s "nOJlo>Kaj >KeHe" 06yx­

.:e0 aHT~4Ke Kymype. To je 
,- oJlor~j~. LJecTo nOpeKJlO 
as 
- -y je,QaH O,Q ,Qaposa OBor 
'2 T. Ha >KaJlOCT, npOWJla cy 

PUMCKO DpaBO 

speMeHa Ka~a ce 6e3 COJl~,QHor 3Hal-ba f1aT~HCKor Hlo1j e Morno Ha CTY,Q~je . Hosa 
4~slo1nlo13a4lo1Ja, ca csOjlo1M Io1MnepaTIo1s0M HenpeKIo1,QH Io1X npOMeHa, ca cse seli lo1M 
6pojeM Jby,Q~ 101 MHOWTSOM I-bIo1XOBIo1X aCOl.\~ja4Io1ja, nope,Q MHor~x npe~MylicTasa 
Koje ,QOHOCIo1 , 3aXTesa 101 HeKe >KpTse. ..LJeTspTaCT" Tlo1n 40BeKa, 4SPCTO YKopel-beH 
y npOWJlOCT ~ l-beHe MY,QPOCTIo1, Mal-be je norO,QaH 3a nplo1narol')a.sal-be OSIo1M 
3aXTeslo1Ma O,Q ..OKpyrnor" ~ .,rJlaTKOr" 40seKa, ,QsO,Q~MeH31010HanHe Je,QIo1HKe 6e3 
MHoro Io1CTOPlo1jCKIo1X HaCJlara, Koja 60Jbe Tpn~ 1013MeWTal-be ca je,QHor MeCTa Ha 
,Qpyro, csaKO,QHesHe npOMeHe yKyca 101 ~,Qona . Hoso ~3,Qal-be ..nIo1Hrs~H08Io1X 4101Ta­
Ta" npenonoslo1no je 6poj ~3peKa nOpeKJlOM 1013 aHTIo1Ke . . . . 

na Io1naK , OHIo1 KOjlo1 cy 4Io1TaJl~ Aplo1CrOTeJla Io1JlIo1 Ta4~Ta 3HaJY KOJlIo1Ka Je JOW 
yseK aKTyaJlHOCT I-bIo1XOSIo1X MY,QPOCTIo1 . .oOK cy nocTojaJle KJlaCIo14He rlo1MHCl3101je, l-beHIo1 
Y4eHlA I.\ Io1 cy nOCTIo13aJl lo1 60Jbe pe3YJlTaTe O,Q OCTaJl~X , 4aK 101 Ha TeXHIo14KIo1M cpaKYJl­
TeTIo1Ma . Haw Haj60Jb lo1 n03HaSaJla4 rpal')aHcKor npasa, nOKoJHIo1 npocpecop KOHC­
TaHTIo1Hoslo1li, ,QOKTop~pao je 1013 plo1MCKor npasa . 

V1Majylilo1 cse TO y SIo1,Qy, HacTojao caM ,Qa ,QaM HeKY cpe,Ql-by. Mepy. Mel')y 
OHIo1Ma Kojlo1 ce 6as e PIo1MCKIo1M npasOM Io1Ma 1013seCHe MIo1CTlo1cp. ~Kal.\Io1J.e.. JlaTIo1HCKIo1X 
1013pa3a 101 TepMIo1Ha, WTO je 101 pa3yMJblo1s0. Testamentum calat/s com/tlls y CTsaplo1 
He nocTojlo1 jep comitia calata Hlo1je HeKa noce6Ha spcTa cKynwT~He. Galata 3Ha4101 
..ca3saHa" , ,QaKJle TeCTaMeHT npe,Q ca3saHOM cKynwT,Io1HoM , Ulpianus je oS,Qe YJl­
n~jaH , a Paulus - nasJle, WTO 6101 ce KJlaClo14HIo1 npasHIo1.K 3sao nayJl Io1JlIo1 naYJlYc, 
Ka,Q ce cseTa4 Io1CTor Io1 MeHa 30se nasJle? 

Y Kl-b10131o1 je selia na>Kl-ba nocselieHa nplo1saTHoM npasy, jep je TO 06JlaCT y 
KOjOj je YT~4aj PIo1MJbaHa Hajs~,QJb~slo1jlo1 . Y cpe,Ql-beM BeKY, TOKOM. pe4en4lo1je , 
yrnasHoM je O>KIo1SJbeHO 101 nplo1Mel-blo1SaHO Io1MOSIo1HCKO npaso, TaKO ,Qa Je 1013pa3 JUs 
civile (npaso rpal')aHa PIo1Ma, PIo1MCKO npaso) n04eo 3Ha4101TIo1 Io1MOSIo1HCKO, nplo1saTHo 
npaso. V1naK ,QaT je 101 Kpalilo1 nperne,Q ,Qp>KaSHOr YCTpojCTBa PIo1Ma, Kao ~ YSIo1,Q Y 
OCHosHe eJleMeHTe KPlo1slo14Hor npasa 101 nocTynKa, Y npasHoj, Io1CTOp~jlo1 PIo1MCKO 
,Qp>KaSHO ypel')el-be HeMa oHaj 3Ha4aj KOj~ Io1Majy CTsapHO 101 o6Jl~ra41010HO npaso, 
aJlIo1 je Io1Hcnlo1plo1CaJlO MHore. Y npSOM cseTCKOM paTy Mel')y 3apalieHIo1M CTpaHaMa 
6101JlO je neT ,Qp>KaSH~X nornasapa 4101ja je TIo1TYJla 1013se,QeHa 1013 Io1MeHa L\e3apa 
(PYCKIo1 4ap, aYCTp~jCKIo1 4ap , HeMa4KIo1 Kaj3ep, 6yrapcKIo1 4ap, 1101 eHrneCKIo1 SJla,Qap, 
KOjlo1 je, 1013Mel')y OCTaJlIo1X TIo1TYJla Io1Mao 101 ..Kalo1cap" V1 H,Q Io1j e) , A ~ KPlo1SIo14HIo1 nocTynaK 
PIo1Ma, Hap04101To oHaj y speMe peny6Jllo1Ke, Io1Ma HeKe eJleMeHTe KOjlo1 cy .. MO,QepHIo1" , 
Kao WTO je nopoTHIo1 cY,Q. 

Y 6eozpagy, aupuna 1986. 06pag GilJaHojeBufl 


