
YBO,L( 

TIpaBo Ha )KaJI6y je TeMelliHO, Y CTaBOM 3aJfuW-IeHO rrpOueCHO rrpaBO rpatjaHa CBaKe 

,neMOKpaTCKH OpraHH30BaHe H ypetjeHe ,np)KaBe. OBO rrpaBO crra,na y KaTerOpHJY OCHOBHHX 

lliy,nCKHX npaBa 

"CBaKO HMa rrpaBO Ha je,nHaKY 3arnTHTY CBOjHX rrpaBa y rrocTyrrKy rrpe,n Cy,nOM H ,npyrHM 

,np)KaBHHM OpraHOM H OpraHH3aWijoM.'" 

"CBaKOMe je 3ajfu\1qeHO rrpaBO Ha )KaJI6y HnH ,npyro rrpaBHO cpe,nCTBO rrpOTHB O,nnyKe 

KOjOM ce pjernaBa 0 lberOBOM rrpaBy HnH Ha 3aKOHCKH 3aCHOBaHOM HHTepecy".2 

TIpeMa 3aKOHY 0 OrrrnTeM yrrpaBHoM rrocTyrrKY, rrpaBO Ha )KaJI6y HMa HaqenHH 

KapaKTep, rrpOKnaMOBaHO je KaO je,nHO O,n OCHOBHHX rrpaBHHX rrpaBHna YCTaBHe rrpoue,nype, 

qHMe je HCTOBpeMeHO rrOTBptjeHO H HaqenO ,nBOCTerreHOCTH KaO je,nHO O,n OCHOBHHX Haqena 

yrrpaBHor rrocTyrrKa. OBO HaqenO je H3pa)KeHO rrpaBHnOM rro KojeM OBnarnneHO nHue HMa rrpaBO 

,na H3jaBH )KaJI6y rrpOTHB CBaKor rrpBOCTerreHor pjernelba ,nOHeceHor y yrrpaBHoM rrocTyrrKy. 

TaKotje, TO 3HaqH H ,na rro )KaJI6H rrpOTHB rrpBOCTerreHor pjernelba, MO)Ke pjernaBaTH caMO jorn 

je,naH OpraH H ,na ce, rrpeMa TOMe, pjernelbeM ,npyrocTerreHor opraHa OKOHqaBa pjernaBalhe y 

yrrpaBHoM rrocTyrry. TIpH CBeMY TOMe, y 3YTI-y cy rrpe,nBHtjeHH cnyqajeBH y KojHMa ce He MO)Ke 

H3jaBHTH )KaJI6a rrpOTHB pjernelba ,nOHHjeTor y rrpBOM CTerreHY, Tj. cnyqajeBH y KojHMa ce 

pjernaBa yrrpaBHa CTBap caMO y je,nHOM cTerreHy.3 OHH CBaKaKO rrpe,nCTaBlliajy H3Y3eTaK H 

o,ncTyrraibe o,n Haqena ,nBOCTerreHOCTH. 

y!3 OBor rrpOH3Hna3H ,na ce yrrpaBHH rrocTyrraK y HarneM rrpaBy o,nBHja y ,nBa pe,nOBHa 

CTerreHa - Kao rrpOBCTerreHH H Kao ,npyrocTerreHH rrocTyrraK, rrocnHje KOjHX He cnHje,nH HHKaKaB 

4TpehH CTerreH - TpeneCTerreHH rrocTyrraK pe,nOBHor KapaKTepa. .D:BocTerreHOCT yrrpaBHor 

rrocTyrrKa je rrpeUH3HpaHa 3YTI-OM, KOjHM ce ,nocnOBHO HCKlliyqyje MorynHocT Tpener CTerreHa, 

360r qera je ,npyrocTerreHH rrOCTyrraK, y cyrnTHHH, KOHaqaH rrocTyrraK. KOHaqHOCT 

: YCTas Peny6JU1Ke CpnCKe. ~JlaH 16., CTas 1. 

: YCTas Peny6Jl~Ke CpncKe. ~JlaH 16., CTas 2. 

, c. nonos~h. /{oMeHmap 3aKoHa 0 onwmeM ynpasHoM nocmynKY, 5eorpaA., 1983., CTp . 33. 

p~py~H~K 3a nOJlaral-be CTpYYHOr ~cn~Ta 3a paA Y opraH~Ma AP>+<asHe ynpase, CTp. 444. 
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rrpeTrrOCTaBJba HeMoryhHoCT .llaJber rro6HjaFha pjellIeFha y yrrpaBHOM rrocryrrKy rrYTeM )KaJI6e. 

Ory.lla je .llpyroCTerreHO pjellIeFhe ( C 063HPOM .lla je rrpOTHB rrpBOCTerreHOr pjellIeFha )KaJI6a Beh 

HCKOpHllITeHa), YBHjeK KOHaqHO y yrrpaBHoM rrocTyrrKy. TaKolje, CBOjCTBO KOHaqHOCTH, Ka.lla ce 

gjenyje rro )KaJI6H, rra ce .llpyrocTerreHHM pjellIefheM )KaJI6a O.ll6Hje Kao rrpaBHO HeOCHOBaHa, 

CTHqe H fhOMe 6e3pa3nO)KHO Harra.llHYTO rrpBOCTerreHO pjellIefhe. TaKo je 3YTI-{)M rrporrHcaHO 

.lla "rrpOTHB pjellIefha .llOHeCeHor y .llpyroM CTerreHY )KaJI6a HHje .llOrrYllITeHa" 5 H3PHqHTO ce 

HarnallIaBa .lla y yrrpaBHoM rrocTyrrKy HaKOH O.llnyqHBaFha rro )KaJI6H HHje Moryh HeKH cJbe.lletrn 

pe.llOBHH CTerreH. 360r TOra, BoljeFhe yrrpaBHor crropa, rrpe.llcTaBJba caCBHM .llpyrH, rrorrYHo 

O.llBojeHH rrocTyrraK KOjH ce O.llBHja rrpe.ll CY.llOM. 6 ilpaBO Ha )KaJI6y, rrpeMa TOMe, 3HaqH .lla ce 

)KaJI6a HaqenHO MO)Ke H3jaBHTH rrpOTHB CBHX rrpBOCTerreHHX pj ellIefha H .lla ce caMO H3Y3eTHO, 

Ka.lla je TO H3PHqHTOM 3aKOHCKOM HOPMOM rrpOIIHcaHO, MO)Ke HCKJbyqHTH H TO rro.ll ycnoBoM .lla 

je Ha HeKH .llpym HaqHH o6e36jeljeHa 3allITHTa rrpaBa H rrpaBHHX HHTepeca CTpaHKe H 3allITHTa 

7
3aKOHHTOCTH.

.nO )KaJI6eHOr, O.llHOCHO .llpyrocTerreHor rrocTyrrHKa MO)Ke, aJIH He Mopa .llotrn, jep TO 

3aBHCH rrpBeHCTBeHO O.ll BOJbe CTpaHKe Koja je nerHTHMHcaHa 3a H3jaBJbHBaFhe )KaJI6e. YKonHKO 

.llpyrocTrreHH rrocTyrraK 6Y.lle rrpOBe.lleH, pjellIeFhe .llOHHjeTo rro )KaJI6H je YBHjeK KOHaqHO y 

yrrpaBHOM rrocTyrrKy H OHO ce BHllIe He MO)Ke rro6HjaTH )KaJI60M Kao pe.llOBHHM rrpaBHHM 

nHjeKOM. MCTO TaKO, aKO cBoje rrpaBO Ha )KaJI6y nemTHMHcaHa CTpaHKa He HCKOPHCTH HnH joj 

TO rrpaBO 3aKOHOM 6Y.lle YCKpaheHO, rrpBOCTerreHO pjellIeFhe TaKolje he cTetrn CBOjCTBO 

KOHaqHOCTH. 8 Y OBHM cnyqajeBHMa he ce .llpyrocTerreHO pjellIefhe, Kao H rrpOBCTerreHO 

pjellIefhe rrpOTHB Kojer je HCKJbyqeHa MoryhHocT KopHllITeFha )KaJI6e, Kao KOHaqHa pjellIeFha, 

MohH rro6HjaTH TY)K6oM y yrrpaBHoM crropy. 

MeljYTHM, YKonHKO je )KaJI6a ype.llHO H3jaBJbeHa, crrpoBoljeFhe .llpyrocTerreHor rrocTyrrKa 

ce rrOKa3yje Kao 06aBe3a Ha,llne)KHOr opraHa, KOMe je )KaJI6a H H3jaBJbeHa. Ta,lla ce Taj opraH 

IIojaBJbyje Kao KOHTponop rrpeMa H3.llaBaOI(Y rrpBOCTerreHor aKTa. 

TIpeMa TOMe, )KaJI6a H )KaJI6eHH rrocTyrraK, KOjH )KaJI6a H3a3HBa, oMoryhaBa H 

o6e36jeljyje .lla ce HHTepBeHI(HjoM .llpyrocTerreHor opraHa, HcrrpaBH rrOBpe.lla 3aKOHa yqHFheHa 

O.ll CTpaHe rrpBOCTerreHor opraHa. )I(aJI60M ce .llaKne, YTBpljyje 3aKOHHTOCT y yrrpaBHoM 

; 3aKoH 0 onwmeM ynpasHoM nocmynKY Peny611uKe CpncKe, 41laH 12. eTaS 4. 

5 np~pY4H~K 3a nOllaral-be CTpY4Hor ~cn~Ta 3a paA Y opraH~Ma AP>t<aSHe ynpase, CTp. 444. 

3aKOH 0 onwmeM ynpasHoM nocmynKY Peny611uKe CpncKe, 41laH 12. eTaS 1. 

; np~pY4H~K 3a nOllaral-be CTpY4Hor ~cn~Ta 3a paA Y opraH~Ma AP>t<asHe ynpase, CTp. 445. 
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rrocTyrrKy H rrpY)Ka rrpaBHa 3aIllTHTa CTpaHKaMa 0 qHjHM ce rrpaBHMa H rrpaBHHM HHTepeCHMa 

pjeIllaBa y yrrpaBHoM rrocTyrrKy. 9 

IIpeMa 3aKOHY 0 OrrIllTeM yrrpaBHoM rrocTyrrKY, )Kan6a je je)lHHO pe)lOBHO rrpaBHO 

Cpe)lCBO y yrrpaBHoM rrocTyrrKY, KOJe MO)Ke KOPHCTHTH CTpaHKa pa)lH rr06Hjalha pjeIllelha 

I(OHHjeTor y rrpBOM CTerreHY, YKOJ1HKO joj je lhHMe rroBpHje~eHo HeKO rrpaBO HJ1H rrpaBHH 

HHTepeC. TaKo ce )Kan60M MO)Ke rr06HjaTH KaKO He3aKOHHTOCT, TaKO H HeujeJ1HCXO)lHOCT 

rrpBOCTerreHHX yrrpaBHHx O)lJ1yKa - pjeIllelha. He3aKOHHTOCT ce MO)Ke rrojaBHTH KaO <pOpManHa H 

KaO MaTepHjanHa He3aKOHHTOCT, a Ha HeujeJ1HCXO)lHOCT (HeorrOpTYHOCT) ce MO)Ke rr03HBaTH 

caMO Ka,lla ce pa)lH 0 yrrpaBHHM aKTHMa y KojHMa ce BpIllH T3B. CJ1060nHa HJ1H )lHCKpeU;HOHa 

oujeHa. 

Y TeopHjH ce paHHJe rrpaBHJ1a pa3J1HKa H3Me~y rrpaBHe )Kan6e, KOjy Je CTpaHKa 

H3jaBJbHBana Ka)la je 6HJ10 rroBpHje~eHo HeKO lheHO rrpaBO, H HHTepeCHe, KOjy je KOpHCTHJ1a 

Ka)la je 6HJ1a y rrHTalhY rrOBpe)la HeKor lheHor HHTepeca. Y rrpBOM CJ1yqajy, 6HJ1a je rrocpHje)lH 

)Kan6a rrpOTHB He3aKOHHTor, a y npyroM, rrpOTHB HeujeJ1HCXO)lHOr yrrpaBHor aKTa, Ma)la HX je 

BenHHa 3aKOHO)laBCTaBa cje)lHlhaBana y jenHy je)lHHCTBeHY )Kan6y, KOjOM ce y HCTO BpHjeMe 

Moma rr06HjaTH H He3aKOHHTOCT H HeujeJ1HCXO)lHOCT yrrpaBHHx O)lJ1YKa. OBa pa3J1HKa ce )laHaC 

y TeopHjH H J1emCJ1aTHBH BellHHe 3eMaJba rroTrrYHo H3ry6HJ1a. 10 

,lJ;aKJ1e, )Kan6a je jenHHo pe)lOBHO rrpaBHO Cpe)lCTBO Koje MO)Ke KOPHCTHTH CTpaHKa Pa)lH 

rr06Hjalha pjeIllelha )lOHHjeTor y rrpBOM CTerreHY, YKOJ1HKO joj je lhHMe rroBpHje~eHo HeKO rrpaBO 

HJ1H rrpaBHH HHTepec. Me~YTHM, )Kan6a ce HCTO TaKO MO)Ke H3jaBHTH H rrpOTHB HepjeIllaBalha 

O)lpe~eHe yrrpaBHe CTBapH - T3B. nYTalha yrrpaBe, jep ce y TOj CHTYaIJ;HjH Y CKJ1a)ly ca 

O)lrOBapajynoM yrrpaBHorrou;eCHOM HOPMOM, XHrrOTeTHqKH Y3HMa )la je )lOHHjeT yrrpaBHH aKT 

(KOjH Ty Hepe)lOBHY rrpaBHy CHTYaIlHjy Ha OrrHCaHH HaqHH Tpe6a )la )lOrrYHH) H )la je THM 

. 6' 11HMrrJ1HUHTHHM aKTOM 3aXTJeB CTpaHKe O)l HjeH. 

l'bjaBJbeHa )Kan6a HMa O)lrO)lHO H )leBOJ1YTHBHO )lejCTBo. O)lro)lHO )lejCTBO ce orJ1e)la y 

TOMe, IllTO )Kan6a crrpHjeqaBa H3BpIllelhe rrpBOCTerreHor pjeIllelha. PjeIllelhe ce He MO)Ke 

U3BpIllHTH y TOKY pOKa 3a )Kan6y, a Ka,lla je )KaJl6a rrporrHCHO H3jaBJbeHa, pjeIllelhe ce He MO)Ke 

H3BpIllHTH CBe )lOK ce pjeIllelhe Koje je )lOHHjeTO rro )Kan6H He )lOCTaBH CTpaHUH. l'bY3eTHO, 

= X. K03ap4aHlitH - M. KOCOBaLl" l<oMeHmop 30l<OHO 0 onwmeM ynpoBHoM nocmynl<Y, npaBHO eKOHOMCKIit L1,eHTap, 
Seorpap" 1997, CTp. 316. 

:: ~ . Kp6eK, OCHOBU ynpoBHoz npoBo ClJHPJ, 3arpe6, 1950. CTp. 471. 

: : M. O. Pal)eHOBlitn npOBO onwmez ynpoBHoz nocmynl<o, 6al-ba nYKa 2004, CTp. 160. 
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pjelIIelhe ce MO)l(e H3BplIIHTH H Y )l(aJI6eHOM POKY, KaO H nOlIITO je )l(aJI6a H3jaBJbeHa: a) aKO je 

TO 3aKOHOM npe,nBH~eHo; 6) aKO ce pa,nH 0 npe,nY3HMalhY XHTHHX Mjepa;~) aKO 6H yCJbe,n 

o.r:(JIaralha pjelIIelha 6HJIa HaHHjcra KOjOj cTpaH~H lIITeTa Koja ce He 6H Morna nonpaBHTH. 

L(eBOJIYTHBHO ,nejCTBO )l(aJI6e cacTojH ce y TOMe, lIITO no )l(aJI6H ,nOHOCH pjelIIelhe opraH KOMe ce 

iKaJI6a H3jaBJbyje, a He npOOCTeneHH opraH. Me~YTHM, O.r:( OBor npaBHJIa nocToje H3BjecHH 

H3y3e~H H y nlM CJIyqajeBHMa npBOCTeneHH opraH je OBJIalIITeH ,na Clli\1 pHjelIIH )l(aJI6y KOjy My 

Je )l(aJIHJIa~ no,nHHO. To cy cJbe,nehH CJIY"llajeBH: a) o,n6a~HBalhe He.r:(onYlIITeHe, 

He6JIarOBpeMeHe H o,n HeOBJIalIITeHOr JIH~a H3jaBJbeHe )l(aJI6e; 6) H3MjeHa npBocTeneHor 

pjelIIelha y cJIyqajy norpelIIHor pjelIIelha npaBHor nHTalha; ~) OTKJIalhalhe HenpaBHJIHOCTH y 

nocTynKy KOjH je npeTXO.r:(HO ,nOHOlIIelhY pjelIIelha; ,n) HaKHa,nHo cnpOBo~elhe HcnHTHor 

12
nocTynKa. 

Clli\1a npHpo,na )l(aJI6e, y ,nOKTpHHH ynpaBHor npaBa o6jalIIlhaBa ce Ha HeKOJIHKO Ha"llHHa. 

qHCTO <pOPMaJIHO me.r:(alhe CBO,nH )l(aJI6y Ha npo~ecHH no,nHecaK KOjHM ce ocnopaBa npaBHa 

BaJbaHOCT npBocTeneHor pjelIIelha. TaKo je rpeTHpa H 3YIT, o,npe~yjyhH je Kao 06miK 

caonlIITelha, a 3a lhy Be3yje CBe lIITO ce HHa"lle y ynpaBHonpaBHoj KOMYHHKa~HjH H3Me~y opraHa 

H CTPaHaKa, O,nHOCH Ha no,nHecKe yonlIITe. 
13 

ITpeMa ,nyroM cXBaTalhY, )l(aJI6a ce nOCMaTpa ca 

acneKTa npo~ecHonpaBHor o6e36je~elha CTpaHKe.r:(a ce ynpaBa Ha o,nroBapajyhH Ha"llHH H3jacHH, 

Tj. O.r:(JIy"llH no IheHoj )l(aJI6H, He3aBHCHO o,n Tora KaKBa ne y ca,np)l(ajHoM nome,ny 6HTH 

;::rOHHjeTa O)J;JIYKa. TaKo ce )l(aJI6a - no,nHecaK CXBaTa H TpeTHpa Kao nerHcnaTHBHO npH3HaTo 

OCHOBHO npo~eCHO npaBo CTpaHKe H He CMaTpa BHlIIe 06H"llHOM npe.nCTaBKOM Koja He CTBapa 

06aBe3Y 3a npaBHHM nocTynalheM. 

TIOCTOjH H jOlII je.nHO TeopHjcKO BH~elhe )l(aJI6e, Koje je TaKo~e BPHje.nHO na)l(lhe, npeMa 

KojeM )l(aJI6a liMa He caMO KapaKTep npo~eCHor npaBa crpaHKe Ha pjelIIaBalhe, Ben H npaBa ,na 

ce 0 ynpaBHoj CTBapH Koja je 6HJIa npe,nMeT npBOCTeneHor ynpaBHor nocTynKa H y KOjOj je 

ollHocHa CTpaHKa aHra)l(OBaHa H ,npyrH nyT, ,naKJIe, KOHa"llHO O.nJIyqH, aJIH CYlIITHHCKH .npyra"llHje 

•. 14 
- Y CKna,ny ca lheHHM Mjepo.naBHHM MaTepHjaJIHOnpaBHHM perymlcalheM. 

Y jyrOCJIOBeHcKoj npaBHoj Hay~H H3BplIIeHO je TeopHjcKO pa3.nBajalhe npaBHHX 

cpe.nCTaBa H npaBHliX JIHjeKOBa. MCTH"lle ce .na je " npaBHO cpe.nCTBO" HHCTpYMeHT KOjH HaM 

;::raje npaBHH nope,naK ,na ce lhHMa nocnY)l(HMO YBHjeK Ka.na CMaTpaMO .na Hlli\1 je He"llHjHM 

: ~ C. nonOB~n, /{OMeHmap 3aHOHa 0 onwmeM ynpaBHoM nocmynHY, oeorpaA, 1983., CTp. 35. 

-, M. O. PaT:leHo8~n npaBo onwmez ynpaBHoz nocmymw, oal-ba /lYKa 2004, CTp. 160 

:" M. O. PaT:leHo8~n npaBo onwmez ynpaBHoz nocmynHa, oal-ba /lYKa 2004, CTp. 160. 
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He3aKOHHTHM lfHHOM ,L:(OBe,L:(eHO y rrHTalhe HnH OUITeneHO HeKO Harne rrpaBO HnH HHTepec, a ,L:(a je 

. ". . . . 
.,rrpaBHH nHJeK Je,L:(HO O,L:( rrpaBHHX Cpe,L:(CTaBa qHja je CBpxa Ha nHjeqH He3aKOHHTOCT y 

rrocTynKy rrpe,L:( BHrnHM opraHOM. 

,l.{aKJIe, TO je H3jaBa BOJbe KOjOM ce O,L:( opraHa BHrner CTerreHa 3axTjeBa ,L:(a HcrrHTa 

3aKOHHTOCT HeKor aKTa, O,L:(HOCHO rrpoueCHO cpopManH30BaHO rrpaBHO Cpe,L:(CTBO KOje 

15
rrpoy3poKyje O,L:(nyKy BHlile HHCTaHue. 

OB.rrje Tpe6a rrOMeHYTH ,L:(a je KOHCTHTYHcaIhe CHCTeMa rrpaBHe 3allITHTe rrpOTHB 

HepjernaBalha ynpaBHHx CTBapH Ha eBporrCKOM KOHTHHeHTY 3acnyra CPPaHUYCKor yrrpaBHor 

rrpaBa. CBOj Pa3BOjHH rryT, rrOMeHYTH CHCTeM 3arnTHTe, Kao cBojeBpcHH rrpoo;eCHorrpaBHH 

papHTeT, 3arrOqeO je Ha TJIY <1>paHUYCKe, ,L:(a 6H ce "O,L:( CBOjHX rrpHMHTHBHHX CPOPMH H CKpoMHor 

.:lOMarnaja, rryH rrYKOTHHa", BpeMeHOM, He caMO y 3eMJbH y KOjOj je poljeH, Hero H y ,L:(pyrHM, 

rrpeTBOpHO y "CHrypHO H ecpHKaCHO cpe,L:(CTBO", KojHM ce ,L:(pyrnTBo 6paHH O,L:( Hepa.na H 

HHepTHOCTH ynpaBe. 
16 

..; B. 'f:,yp~n, YcmoaHo )/{on60, 6eorpaACK~ u,eHTap 3a lbYAcKa npasa, 6eorpap" 2000, CTp. 29 . 

.;: Vi. Kp6eK, OCHoau ynpoaHo2 npoao ctJHPJ, 3arpe6, 1950. CTp. 261. 
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