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O!{Y3HMaIbe HMOBHHCKe KOPHCT H HMOBHHe CTe'feHe KpHBWlHHM JIjeJIOM jeCTe 

je!{aH O!{ Haj3Ha'fajHHjHX HHCTHTyra KpHBH'lHOr npaBa (MaTepHjaJIHOr H npOI.(eCHOr). 

MaJI06pojHH ayropH !{ajy 3Haqaj OBOj np06JIeMaTHI.(H, HaKO je oBaj HHCTHTyr O!{ 
H3)'3eTHor 3Ha'faja 3a KPHBH'fHO 3aKOHO!{aBCTBO (H 3a rpal)aHcKo) a 06pa!{a Y TeopH­

jH je BPJIO OCKY!{Ha HH Ha nOJbY HHOCTpaHe JIHTepaType CHTyaaHja HHje MHoro 

60Jba O!{HOCHO, HHje y CKJIa,ay ca CTeneHOM aKTyeJIHOCTH OBe rrp06JIeMaTHKe. 

HaHMe, CBaKO I.(HBHJIH30BaHO ,apyrLITBO HMa HopMe Koje peryJIHIIIy Ha'fHH H 

MorynHocT CTHI.(aIba HMOBHHe, aJIH y JrPYIIITBHMa nocToje rpyne H nojeJrHHI.(H KOjH 

HeJIer aJIHO CTH'fY HMOBHHy, npOTHBHO THM HopMaMa BaJbaHO perYJIHCalbe 0!{Y3­

HMaIba HeJIeraJIHO CTe'feHe HMOBHHe OJr npeCYJrHorje 3Ha'faja 3a CBaKO !{PYIIITBO H 

Jrp)f(aBy, jep OHH KOjH cy CTeKJIH TaKEY HMOBHHY HepHjeTKo nocjeJryjy nOJIHTH'fKY 

H eKOHOMCKY Mon, yTH'fy Ha nOJIHTH'fKY cBHjeCT, a He3aKOHHTY HMOBHHY y6aI.(yjy 

YJIeraJIHe TOKOBe. 

HMajyhH y BMy!{a rpa!{HI.(HOHaJIHe MeTOJre y cyrrpoTCTaBJbaIbY KpHMH­

HaJIHTeTY HHCY JraJIe aJreKBaTHe pe3YJITaTe, OJrY3HMaIbe npOTHBnpaBHe HMOBHHCKe 

KOPHCTH H HMOBHHe, HaMene ce Kao HeOIIXOJrHa MeTOJra H HHCTHTyr KojHje nOTpe6­

HO npHMjeIbHBaTH, CXOJrHO Mel)YHapOJrHHM CTaH/1,apJrHMa H3 Mel)YHapO!{HHX JrOKY­

MeHaTa H nOTBpl)eHHM OJVIYKaMa ECJbn HMOBHHa MO)J(e 6HTH JIeraJIHa caMO aKO 

je TpaHcnapeHTHa, jep je TpaHcnapeTHOCT npeJrYCJIOB 3a 3aIIITHTY CBOjHHe. 

Mel)YHapOJrHa 3ajeJ(HHI.(a, OJrHOCHO EBponCKa YHHja YBH,lIjeJIaje onaCHOCT 0/1, 

OBaKBHX JIjeJIaTHOCTH, CTHI.(aIba, JIeraJIH30BaIba, npHKpHBalba He3aKOHHTe 

IiMOBHHe. 1l0cJbeJrIbHx rO!{HHa je JrOHeceH 'fHTaB HH3 Mel)YHapO/1,HHX JrOKYMeHaTa. 

BenHHY THX JrOKYMeHaTa bHX je nOTnHCaJIa, OJrHOCHO paTm/JHKOBaJIa (HJIH HMa 

06aBe3Y y I.(HJbY npHcTyna BY), 'fHMe je npey3eJIa 06aBe3Y Jra y OKBHPY 

nOCTaBJbeHHX Mel)YHapoJrHHX CTaHJrapJra ycnocTaBH 3aKOHCKe MexaHH3Me 3a 

OTKpHBaIbe, 3aMp3aBaIbe, npHBpeMeHO H TpajHo 0,ay3HMaIbe, Kao H yrrpaBJbaIbe 

HeJIeraJIHO CTe'feHOM HMOBHHOM. KOJIHKO je 0/1, THX Mel)YHap0/1,HHX CTaH/1,ap/1,a 

IfMnJIeMeHTHpaHo y JroMane 3aKOHOJraBCTBO H Jra JIH ce OHH H KOJIHKO npHMjeIbY­

jy y npaKCH, TeMaTHKa je, H3Mel)y OCTaJIOr, OBe KIbHre. 

1 	 MOHorpaqlHja rrpeCTaBJba MamcTapcKH pa.L\ aYTopa KOjH je O.L\6palheH 20. jaHYapa 2012. 
ro.L\HHe Ha IIpaBHoM <paKYJITeTY lIane, yrroTrrylheH aHanH30M cY.L\CKe rrpaKce H HOPMJi 

aKTyeJIH3HpallliX HaKOH O.L\6paHe. 
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IIpHMjeHa HHCTHTYTa OPY3HMalba HMOBHHCKe KOPHCTH H HMOBHHe rrpH6­

aBJbeHe KPHBHlfHHM JdeJIOM OrJIepa ce Y pa3JIHKaMa Y rrpHMjeHH OBora HHCTHTYTa 

Y yrropepHorrpaBHHM pjeIIIeIbHMa y KPHBHlfHOM 3aKOHopaBCTBY Kao H y 

rpaJ)aHCKOM 3aKOHopaBcTBy, y aHrJIOCaKCOHCKOM H KOHTHHeHTaJIHOM rrpaBy. 

Pa3JIHKa je y rrpHMjeHH MeJ)YHapOPHHX CTaHpappa, OPHOCHO pOKYMeHaTa Y OBOj 

06JIaCTH Y OpHOCY Ha Ha~HOHaJIHO 3aKOHopaBCTBO. 

OCHM pa3Ma TpaIba H HCTpa)J(HBalba Y3pOKa OBe rrojaBe, JOIII je KopHcHHje 

carJIepaBaIbe IIITa ce MO)J(e ylfHHHTH Ha H3MjeHaMa Y rr03HTHBHOM CMHCJIY Y Be3H C 

OBHM IIHTaIbeM. HHCTHTYT OPY3HMaIba HMOBHHCKe KOPHCTH H HMOBHHe rrpH6­

aBJbeHe KPHBHlfHHM JdeJIOM rrpepCTaBJba KOMrrJIeKCaH rrp06JIeM KaKO C rrpaBHor 

TaKO H C rjJHHaHcHjcKoHCTpa)J(Hor acrreKTa a Y rrocTyrrKY peaJIH3a~Hje 

KpHBHlfHorrpo~eCHHX, rpaJ)aHCKorrpo~eCHHX, cjJHHaHcHjcKoHCTpa)f(HHX MeTopa H 

cypCKe rrpaKce - CJIO)J(eHOCTH peaJIH3a~Hje. 

C acrreKTa apXHTeKTOHHKe, KIbHra ce cacTojH op rreT PHjeJIOBa H op 

3aKJbylfHHX pa3MaTpaIba. 

Y rrpBOM PHjeJIY KIbHTe cy orrIIITa pa3MaTpalba 0 rrojMY, HCTOPHjCKH 

OCBPT, rrpaBHH rrojaM rrojaBe Kao H KpHMHHaJIHO-rrOJIHTWIKH Pa3JI03H H HalfHH 

03aKOlbeIba HHCTHTYTa 0.ay'3HMalba He3aKOHHTe HMOBHHe. 

Y PpyroM PHjeJIY cy 06paJ)eHH MeJ)YHapOPHOrrpaBHH pOKYMeHTH 

rrOCBeneHH opY3HMaIbY HMOBHHCKe KOPHCTH rrpH6aBJbeHe KPHBHlfHHM JdeJIOM, 

MeJ)YHapOPHe opraHH3a~Hje Koje ce 6aBe OBOM rrp06JIeMaTHKOM, Kao H MeJ)YHapo­

,aHH CTaHpappH Y OBOj 06JIaCTH rrOTBpJ)eHH op yrropepHorrpaBHor 3aKOHopaBCTB8 H 

EBpOIICKor cypa 3a JbypCKa rrpaBa,2 carJIepaHH Kp03 oppeJ)eHe opJIyr<e EC.lhII. 

TpenH PHO capp)J(H rrpecjeK carJIepaHe rrp06JIeMaTHKe H pery JIaTHBy 

rrpaIba HOB~a H BoJ)elba cjJHHaHcHjcKHX HCTpara Pa3JIHlfHTHM MeTopaMa 

(MeTOPOM TpOIIIKOBa, MeTopOM 6pYTO H HeTO rrpHH~rra). 

Y lfeTBPTOM PHjeJIY cy aHaJIH3e rrp06JIeMaTHKe 0.ay'3HMaIba HMOBHHCKe 

KOPHCTH rrpH6aBJbeHe KPHBHlfHHM JdeJIOM y KPHBHlfHOM 3aKOHopaBCTBY EHX, 

C1JEHX, EPlfKO ,aHCTpHKTa H Perry6JIHKe CprrCKe (c rrpOIJ,eCHOKpHBHlfHor H MaTepH­

jaJIHorrpRBHor acrreKTa), rrpHje pOHOIIIelba 3aKOHa 0 0.ay'3HMalbY HMOBHHe CTelfeHe 

H3BpIIIeIbeM KpHBHlfHor JdeJIa PC, CTRTHCTHlfKH rrOKa3aTeJbH H HeKe OpJIYKe 

HRPJIe)l(}{HX CYPOBR, H IbHXOBa YCKJIaJ)eHOCT C MeJ)YHap0,aHHM CTaH,l(appHMa. 

3aBpIIIHH, rreTH PHO OPHOCH ce Ha YCJIOBe H Y3pOKe KOjH cy rrpeTXOpHJIH 

pOHOIIIeIbY 3aKOHa 0 OPY3HMalbY HMOBHHe CTelfeHe H3BpIIIelbeM KpHBHlfHor JdeJIa 

PC, H Ha carJIepaBaIbe H KOMeHTap oppepa6a Tor 3aKOHa H OCBpT Ha Ha~pTa 

3aKOHa C1JEHX H lbHXOBe ycrJIaIIIeHOCTH C PRTcjJHKOBaHHM KOHBeH~HjaMa. 

H, Ha Kpajy papa, paTH cy 3RKJbyq~H y KOjHMR cy H3HeceHH pe3HMHpaHH 

CTaBOBH 0 aHaJIH3HpaHHM rrHTaIbHMa, C HeKHM rrpHjePJI03HMa 3a apeKBaTHHjy 

2 Y .llaJbI-beM TeKcTY EC)}'n. 
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rrpHMjeHY Car_7eJ3B Ibe 

TeKJIe H3 KpIIBJf'lH r -.. 

Perry6JIH~H Cprr 1\oj. 

CKJfX pjeIIIeIba _\1Or.7~ 

lfifOBHHCKe KOPlfCTJI. 



He-nr H HMOBHHe rrpH6­

rjeHll OBora HHCTHTYTa 

-OHOJaBCTBY K80 H Y 
'OHTlCHeHTMHOM rrpaBy. 

HO JOKYMeH8T8 y OBOj 

. .. . 
O}8Be, jom je KOpHCHHje 

fBHO.'! CMlfC.rry YBe3H C 

f If HMOBHHe rrpH6­

I.Ie.\! KaKO C rrp8BHor 

.. 1-' rrKY pe8JIH38r{"Hje 

IJ rreT AHjeJIOB8 H o,a 

o rrojf.lf}', HCTOPHjCKH 

'lKl1 pa3.'l03H H H8'fHH 

orrpaBHlf AOKYMeHTH 

." ;;:PHBWIHHM pjeJIOM, 

--,."TrZXOO.\t Kao H Me1)YH8po­

~tAU'Hor 3aKOHo,aaBCTB8 H 

.........t-ue o~1}7(e ECJI,II. 

flIKe H peryJIaTHBY 

',J)"31DI8Eba HMOBHHCKe 

'33KOHO;IaBCTBY 5HX, 
hi;~Oi\1JILBlf<IHOr H M8TepH­

Te.bIt 11 HeKe o,aJIYKe 

::raHJ.8p.aHM8. 

• ~ KOju cy rrpeTXOA HJIH 

-="H>e.\f KPHBH'fHOr lljeJIa 

~ II OCBpT H8 HaupTa 

·OHBeHUHjaMa. 

rrpHMjeHY carJIe,aaBaIbe H perYJIHC8Ebe 0,aY3HM8Eb8 HMOBIfHe CTe'feHe HJIH rrpoHC­

TeKJIe H3 KPHBH'fHOr pjeJI8 Ha CBa 'feTHpH 38KoHoAaBHa HHBoa, H8 HHBOY EHX, 

Perry6JIHUH CprrcKoj, C1>EHX H Et(, a ,a8 6H ce H8 OCHOBY rrpeAJIO)[(eHlfX 38KOH­

CKHX pjemeIb8 MOrJIe rrpe,aY3HM8TH oApeljeHe Mjepe 38 OAY3HM8Ibe Ha38KOHHTe 

HMOBHHCKe KOPHCTH, K80 H 3amTHT8 .apymTBa (rrpHje,aJI03H de lege ferenda). 
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